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EN KIN THOMAS mortgaged his eftate to er 
| 1 — clerk, for 850 l. and ſoon after died, leaving 
Thomas his ſoa, an infant, intitled to the equity of 
redemption thereof as his only fon and heir. 
; ON & the death of the ſaid Jenkin Thomas, one Thomas 
Evans, the infant's unele, (being his mother's brother, 
ſhe dying in the life-time of the ſaid Jenkin Thomas her 
huſband) took upon him the management of the eſtate as 


* to the infant, and received the rents thereof ' 


two years, and let it out to feveral tenants; amo 
whom was one Watkin David, to whom the faid Thomas 
Evans let two cloſes at the yearly rent 'of fix pounds and 
ten ſhillings, for the term of ſeven years; (wheredr two 
expired at Lady-day laſt, O. S.). 
WarkN David was to be Alowech hre pounds the 
firſt year towards making a fallow of one of the cloſes ſo 
let to him by Thomas Evans; but this agreement was not 
reduced into writing, but made in the preſence of ſeveral 
witneſſes now living, and who will be the ſame. 
Mond ax Thomas, clerk, the mortgagee, about a 
and a half paſt after the letting the faidclofes by the aid 
mas Evans to the faid Watkin David, ferve the ſeveral _ 
nants of the eſtate with declarations in ejectment; and at the 
then 3 great ſeſſions held for 3lamorganſhire, ob- 
| ent therein; and e l erer of his majeſty's 
= wriead h 


abere facias poſſeſſoncm ſeveral tenants aol 
him, and have fince him their reſpective rents. 
nt ſaid Morgan after thus getting into poſ- 


ſſeſſion of the e employed one William Auſtin to let 
out the ſame, and to receive the rents from the tenants; 
which he has accordingly and has diſcounted the ſaid 
er. f. of three pounds to * David, as A by 


9 


CASH 1. 


A parole leaſe 
having been | 
granted for ſeven 
years—Mr, 

Jon xsox's 


Or ix iox, 
Whether it 


if void, ſuch leſs 
ſee; holding over 
after notice to 
quit, is within 
the penalties of 
4. Gee, II.? 


LEASES. \ 


Thomas Evans, in manner following, viz. „“ June the 

«29th, 1753, then received of Watkin David, in caſh, 
ee three. pounds and ten ſhillings, with three pounds al- 
« lowed him for burning lime to the Marlepit (one of the 
« cloſes abovementioned to be let to him), which 


& & amounted to the ſum of ſix pounds and ten ſhillings, in 


ce full of his year's rent due at Lady-day laſt O. S. paſt, 
« for the year 1752: I fay, received to the uſe of the re- 
« verend mr. Morgan Thomas, by me, | 

A | «WILL, AUSTIN.” 


On the 17th day of November laſt, the ſaid Watkin 
David was ſerved by the faid William Auftin with a no- 
tice in the words following, vis. < I William Auſtin, 
4 being lawfully authoriſed by the reverend mr. Morgan 
Thomas, your landlord, do, by virtue of an act of par- 

& liament made in the fourth year of the reign, of his pre- 
« ſent majeſty, hereby demand of you, — give you no- 
tt tice to deliver him poſſeſſion of the lands lying in the 
ce pariſh of Newton Nottage, in the county of Glamorgan, 


7 & which you hold under him, at Lady-day O. 8. next en- 


& ſuing the date hereof, being the day after the determina» 
& tion of your term therein; and it you afterwards will 
& hold over and keep him out of poſſeſſion of the ſaid lands, 
& you ſhall, during the time ou ſhall | 
e pay him at the rate of le the yearly value of the 


wiſe imagines that the above notice was not delivered in 
due time, as it was not ſerved fix months before the expi- 
ration..of the, year, if the mortgagee could Iay adde the 
ITE faid Watkin David has lately been ſerved with a 
quo minus at the ſuit of the mortgagee, which he imagines 
1s for. the double rent, as he, has paid the hid William 
Auſtin his year's rent due at Lady-day laſt. * 
; HE 


. , as os aA , , @-.20.29. a 
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Tur ſaid Watkin David did not make a fallow of the 
faid cloſe for which the above allowance was made him 
for burning lime by the ſaid William Auftin, but did lime 
and manure it to a greater amount than the three pounds 
allowed; for which reaſon it is inſiſted, on the part of the 


mortga Eager, that his agreement with Thomas Evans was 
forfeit 

WHETHER upon the ſtate of this Caſe. the mortgagee 
had a right to demand the lands from Watkin David at the 
time above required, and whether the notice was delivered 
in due time ? If fo, What is the method Watkin David 
muſt now purſue, as he has held over the ſame ? Gf 


BY the act for prevention of frauds and perjuries 
29. Car. 2. ch, 3. all leaſes, eſtates, terms of years, or 
any uncertain intereſt of, in, or out of any meſſuages, &c, 
made or created by parole only, and not put into writing 
and ſigned by the parties ſo making or creating the ſame, 
or. their agents. thereunto lawfully authoriſed by writing, 
ſhall have the force and effect of Jeaſes at will only, and 


ſhall not be deemed or taken, either in law or equity, to 


have any other or greater force or effect; except, never- 
theleſs, all leaſes not exceeding the term of three years 
from the making, whereupon the rent reſerved ſhall 
amount to two-thirds of the full ynproved value. As the 


Quzre, 


Anſwer, 


leaſe in queſtion was made for ſeven years, and not put 


into writing and ſigned as the act requires, by the pur- 
view of the act it can have no force or effect but as a 
leaſe at will; and, the ſame is not within the exception, 
which ſpeaks only, of | leaſes for three years ſo qualified as 


the act ſpeaks : for the intent of the act never was to 


make good a leaſe for ſeven years, or any greater term, 


and qualified as to the exception for three years, part of 

the term; but ſuch leaſe, if not within the benefit of the 

exception, is void for the whole term, and not good for 

part of the term and void for the other. And as to the act 

of 4. Geo. 2. for the more effectual preventing frauds 

committed by tenants, I Sick that the Caſe ip queſtion 
| 2 | 
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does not come within the conſideration of this laſt a&; 
for it enacts, That in caſe any tenant or tenants for 

< any term for life, lives, or years, or other perſon or perſons 
* who are or ſhall come into poſſefſion of any lands, &c. 
6 by, from, or undet, or by colluſion with ſuch tenant 
« or tenants, ſhall wilfully hold over any lands, &c. after 


« the determination of ſuch term or terms, and after, &c.“ 
Now as this leaſe for ſeven years by 29. Cha. 2. has no 
greater force or effect in law or equity than a leaſe at 
will, this ſtat. of 4. Geo. 2. ſeems not to extend to ſuch 
tenants who never had any fixed or certain term or inte- 


| reſt, and who might be turned out every day, but to te- 


nants for life or years only ; which was the great miſchief 
before the making this laſt act, and conſequently intended 


to be remedied thereby. Note the words, © after the de- 


* termination of ſuch term or terms: the word fuch binds 
the putview up to the leaſes beforementioned for life or 
years; and the words © after the determination of ſuch 
« term or terms do not ſeem to enlarge the ſenſe of the 
words; for a tenancy at will cannot, in a legal ſenſe, be 
properly faid to be determined, at leaſt by effluxion of time, 
as leaſes for lives'and years are. But the leaſe in queſtion 
for ſeven years ſeems to be abſolutely void at firſt; and 
in caſe Thomas Evans, the uncle of the infant, had brought 
an action againſt Watkin David, his leſſee; if Watkin 


David had pleaded nil habuit in tenementis, he muſt in his 


replication have ſhewed (but he could not) te fs 
dre nary pro fin! eee 

I vo not obſerve that . 
tions to ſerve the notice for delivering poſſeſſion up in ſore 


months, or any other time; and therefore if a tenant for | 


life or years holds over after the determination of the term, 
and after notice, then he is to pay during the time he holds 
over as in the act. If the plaintiff declares for double rent, 
e IIS eee 
aner | 2 
"FA | | a Treg 
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Tur three pounds to be allowed to W. David is for 


fallow; but though he does other things on the land to a 


greater amount, I think that will not be allowed him, 1 


think, if the mortgagee brings an ejectment he will recover, 


but not upon the act of 4. Geo. 2. 
Lincoln's- Inn, THEOD. JOHNSON, 


June 4, 1754- 


— — 


RICHARD PLUMMER, eſq. by indenture of leaſe 

dated 20th Dec. 1721, let to dame lady Dolliffe a 
houſe ſituate at Mitcham, in the county of Surrey, with 
the barns, gardens, &c. thereunto belonging, and — 
eight acres of paſture, to hold unto the ſaid lady Dolliffe, 
her executors, adminiſtrators, and aſſigns, for the term of 


"twenty-one years, under a certain rent payable quarterly; 


in which is a covenant on the part of the leſſee, that ſhe, 
her executors, adminiſtrators, and affigns, ſhould not, dur- 


ing the ſaid term, let or aſſign the faid premiſes to any per- 
fon whatſoever without the licence of the leſſor, his heirs 


or aſſigns; and ſhould not nor would fell, cut down, or 


carry away any pollard trees, nor lop, top, or ſtrip an 
timber trees, or likely to prove timber trees, .* the 


ſaid term; and will ſurrender and yield up all the things 
mentioned in the faid ſchedule. thereunto annexed, and all 
the faid fruit and other trees now or then growing on the 


ſaid premiſes ; and would not remove, tranſplant, or carry 


away any of the ſaid trees off the premiſes. —/7de Leaſe. 
THE faid lady Dolliffe, for a valuable conſideration, 
fold faid leaſe to mr, Mendes without any licence from 
or by conſent of ſaid mr. Plummer, and promiſed to aſſign 
over the fame to mr. Mendes; and lady Dolliffe delivered 


over her ſaid leaſe to mr. Mendes, but the Tame has not been 


yet aſſigned. Mr. Mendes, on purchaſing fame, entered 
on faid premiſes ; upon which mr. Plummer came to mr, 


Cass 2. 


On leaſe by 7. 
to D. and ſale 
thereof to M. 
without aſſign- 
ment — Whe- 
ther receiving 
the rent of M. 
is admitting him 
tenant? and, 
Whether cutting 
and lopping to 
improve the co- 


pyhold eſtate be 


a forfeiture of 
the leaſe? with 
Mr. Mar- 
MOTH's Or- 
NION, 


Mendes, and defired he would pay the rent to him; and 


accordingly mr. Mendes has, ever fince he had the fame, 


from time to time paid his rent to mr, Plummer, and never 
to lady Dolliffe. | 


Mx. Mznpss, to enlarge the gardens, has took in one 


of the fields, in which * oak trees, which he has 
* B 3 cut 
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cut down, and las lopped and topped ſeveral oaks and 
elms to beautify the walks, and for no other purpoſe; and 
by what mr. Mendes has laid out and done, he has very 
much improved the eſtate. | 
Mx. Memes has made great additions in ever-greens, 
fruit-trees, ſtatues, and other ornaments (beſides what is 
mentioned in the leaſe), which mr. Mendes will have a 
right to take away at the expiration of the faid term; but 
it is feared that aſſignment of faid leaſe from faid lady 
Dolliffe to mr. Mendes will bear date after what mr. 
Mendes has done as aforeſaid. And as the ſame will ſo ap- ** 
ear by the date of the afligniment at the expiration of the M 
id leaſes, which may create diſputes between the leſſor and 
mr. Mendes, therefore to ſettle the draft of the afiignment, 
ſo as mr. Mendes may take away all he has doae. 
N. B. Tu whole is copyhold. ad 
. WHETHER mr. Plummer by the receiving his rent of 
N mr. Mendes has not admitted him his tenant as aſſignee of 
9 faid leaſe, and thereby waived the aforeſaid covenant from 
318 lady Dolliffe, that ſhe would not let or aſſign the premiſes 
without his conſent ? | 


gre 
w 
w 
tak 
Pl 
rec 


_" Anſwer, IT APPREHEND, that mr. Plummer, by admitting mr. 
erw Mendes to be his tenant, and receiving his rent from him, 
1 has ſo far waived this covenant, that if he ſhould bring an 
_ .: action againſt ſaid lady Dolliffe for breach thereof, I think 
equity will relieve, and enjoin him from proceeding. 

Bur though mr. Plummer has accepted mr. Mendes 
for his tenant, yet I do not think that the covenant is 
thereby wholly waived ; but that mr. Mendes, as aſſignee, 
will be bound by it, and cannot without leave from mr, 


Plummer aſſign the leaſe or let the premiſes to another 


— — oa. x 
A 


Quere, WHETHER mr. Mendes“ taking in ſaid field and cuttin 

© down faid two oaks to enlarge ba gardens, and —— 
and topping ſaid trees to beautify the walks, is a forfeiture 

of his leaſe, when what he has laid out and done has 

greatly. improved the fame? or, Whether mr. Plummer 
| .  ean only recover what the trees were worth, which might 
5 on one 10l. and which mr. Mendes, if required, is ready 

LS. bh ML 


a 1 ; $i MR. 
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MR. MENDES, by turning paſture land into garden 
ground, and cutting down timber trees, has committed 
waſte 3 which I apprehend to be a forfeiture of his leaſe, of 


Anſwer. 


which the lord of the manor, but not mr. Plummer, may 


take advantage, and enter for the forfeiture : and mr. 


Plummer may likewiſe bring an action of waſte, and 


recover treble damages. 


WHETHER the lord of the manor can take any ad- 
vantage of mr. Plummer or mr. Mendes for what mr. 
Mendes has done? and, What may he recover? 


THIS is anſwered before. 
Ir it ſhould be againſt, Whether equity will relieve ? 


THE court of equity has denied to relieve a copybolder 
againſt a forfeiture for voluntary waſte; and I do not 
know any Caſe where relief has been granted againſt ſuch 
a forfeiture: however, in the preſent Caſe, the premiſes 


Quere. 


Anſwer, 


4. Quzre, 


Anſwer, 


being ſo conſiderably improved and made more valuable by 


what mr. Mendes has done, I am inclined to think, that 
if the lord ſhould take advantage of the forfeiture, mr. 
Mendes would be relieved in equity. 

AND for the ſame reaſon I apprehend, mr. Mendes would 
be relieved againſt mr. Plummer, if he ſhould bring an ac- 
tion of waſte; and for this further reaſon, which I take 


to be a very material circumſtance in the preſent Caſe, that 


mr. Plummer (as I underſtand) has been treating with mr. 
Mendes about ſelling him the eſtate, and has inſiſted on an 


extraordinary price by reaſon of the improvements made 


by mr. Mendes. | | 
O4. 7, 1725. e W. MELMOTH, 


85 h 


- LEASES. 


* * 
* 

* A 
- 


Cusn z. 10 


9 AB 
Y 


HN FOTHERLEY being ſeiſed of certain lands, &c. 
Avg: 24, 1702+ in the county of Hertford in fee ſimple, ang poſſeſſed of 
A teſtator de- certain. other lands held by leaſe of Caius og 


| 2 5 8 e in Cam- 
1 4 N bridge for twenty years, renewable by ſaid College e's 
| H. to one for ſeven years upon payment of a certain fine, by his laſt wi 
life ; remainder and teſtament” deviſes the ſaid lands in Hertfordſhire to 
to truſtees to Dorothy his wife for life, and for a year after; remainder 
dees, gc. re- to Darnelley Wooden and Warburton for ninety-nine 
dun ad ober Fears for payment of his debts, annuities, and legacies in 
1 will oc codicil to be contained; remainder to Temple 
for life ; withre- M hitſeld for ninety- nine years, if he ſo long live; remain- 
maincers over in der to truſtees and their heirs to preſerve contingent re- 
dna ſeulement. mainders; remainder to the firſt, ſecond, and every other 
7 Teſtator alſo 71. 1 ad 1 

© deviſes lands fon of the faid Temple Whitfeld in tail male; and for 
Which he held default of ſuch iſſue, remainder to Henry Hhitfeld, brother 
by leaſe for of the ſaid Temple, for ninety-nine years, if he fo long live; 
twenty Jer remainder to Henry Whitfeld (eldeſt fon by a 2 venter 
e r. aid Henry) for ninety-nine years, if he ſo long live; re- 
| his wife for ſo Mainder to truſtees and their heirs to preſerve contingent 
much of his eſ- remainders; remainder to the firſt al ery other ſon of 


tare therein as the ſaid Henry Whitfeld the fon in tail male; remainder to 
r Henry Williamſon for ninety- nine years, if he fo long live; 


c 
1 
* 


the fame unto Temainder to the firſt and other ſuns of the faid H 
the reſpeQive © Williamſon in tail male; remainder to the right heirs of 
perſon — 4 fir Ralph Whitfeld. 8 FO 
1. bad ln Tux by bis foid will, reciting, mat he held. the (aid 
E. mould from Other lands by leaſe from Caius College: for twenty york 
time to time, or ſome other term, he gives and deyiles the ſaid Jeafchal | 
come and de- lands, and all his eftate and intereſt therein, unto his ſaid 
—— —. wofe for ſo long of the ſaid term of tweriy years, or other 
"Mr. Fives eſlate, as the teſtator then had in the ſaid leaſehold lands, 
and SirDo lv 1 Jus . bappen to live; and his will was, 
Rrorz, Whe- 4 if either at the time of his death or afterwards, durin 
ther the leaſe- the life of his wife, there ſhould be ſeven years expired of 
| — the term which was or ſhould be granted to him by the 
© able by the firſt aid 506 She the faid leaſchold premiſes, that then his 
enant for life? ſald wife, her executors, adminiſtrators, or aſſigns, ſhould 
| at their own coſts and charges renew the faid leaſe at the 
end of eyery ſeven years from the time of making the ſaid 
leaſe, which ſhould expire either at his death or during the 
life-time of his ſaid wife ; and after the death of his ſaid wife, 
he gives and deyiſes his faid leaſe from the fad Coll 
ill . 


Fs 
"OX SN. 4 and 
. * 
1 * 
4 . 


death he deviſes remainder to truſtees to preſerve contingent remainders; 


53 


ET 


SSF SFS 


D 2. 


— LEASES, 


and his leaſehold lands, and all his eſtate and intereſt theye- 
in, unto the reſpective perſon and perſons to whom his ſaid 
lands in Hervfordſhire ſhould from time to time, by vir- 
tue of his faid will, come and deſcend, from and after the 
deceaſe of his faid wife, to attend the freehold reverſion 
and inheritance thereof. And his will was, that the re- 
ſpective perſon and perſons to whom the ſaid lands in Hert- 
fordſhire, after the death of his ſaid wife, by virtue of his 
faid will ſhould come and deſcend, when they ſhould be in 
actual poſſeſſion thereof, ſhould at his and their proper 
coſts and charges, at the end of every ſeven years from 
the making — granting the ſaid leaſe from the ſaid Col- 
lege, renew the fame with the ſaid College for the term 
of twenty trom the making and granting of every 
ſuch reſpective leaſe. | 
Tux teſtator ſhortly after dies, and Dorothy, his widow 
and executrix, proves faid will, 

Tus faid Dorothy makes her will, and gives and be- 
queaths the ſaid leaſehold lands to the faid T emple Whit+ 
feld and William Wankford, in truſt to pay her debts and 
_ charges, and to pay ſome legacies therein ſpe- 
C * 8 

SHE alſo gives to the ſaid Temple Whitfeld, after the 
expiration of one year, her leaſe of the ſaid leaſehold lands 
on this ſpecial truſt, that the ſaid leaſe be from time to 
time renewed by him, and 45 along with the inheritance 
of the ſaid lands in Hertfordſhire to ſuch perſon and per- 
ſons to whom the ſame are in her ſaid huſband's will limit 
given, and appointed. 
Tu ſaid Dorothy dies. us 

Tus faid Temple Whitfeld entered on all the faid 
eſtates, and continued in poſſeſſion many years, but never 
had any iſſue male; and ſeveral times, whilſt he was in 
poſſeſſion of the ſaid eſtates, out of his proper eſtate re- 
* the ſaid leaſe * ſaid 3 in TOM name, 
and paid ſeveral great conſiderable ſums | as a 
fine or fines for ſuch renewals. Ing | 
Tus ſaid Temple Whitfeld afterwards, and duri 
the reſpective lives both of the faid- Henry Whitfe 


the father and Henry Whitfeld the fon, apprehending 


that the faid leaſehold eſtate was not liable to be in- 
tailed, and that he had a right and power to diſpoſe of 
laid leaſehold lands to whom he ſhould think proper, did 
accordingly by his laſt will and teſtament in writing, dated 


lands, and all his eſtate and intereſt in the ſame, and 


7th day of Nev. 1718, give and deviſe the ſaid leaſe, 


to OR, or: 
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right of rene wal, to bis nephew Ralph Whitfeld, his execu- 
tors, adminiſtrators, and aſſigns; and of his ſaid will ap- 
pointed the faid Ralph Whitfeld fole executor. 
AFTERWARDS, vix. in 1730, the faid Temple Whitfeld 
died (the faid Henry Whitfeld the father and Henr 
Whitfeld his ſon being both living); and the faid Ral 
Whitfeld, by virtue of the faid will of him the ſaid Temple 


Whutfeld, became poſſeſſed of the faid leaſehold lands, 


and accordingly entered. into poſſeſſion thereof; and the 
faid Henry Whitfeld and his taid ſon Henry, by his conſent, 


and under fome agreement between them, entered upon 


the (id freehold eftate. And afterwards the faid Henry 


= 1 my ed the father, to whom the ſaid freehold lands in 


: ire next deſcended by virtue of the aforefaid 
will of the ſaid John F N (the ſaid Henry Whitfeld 
the ſon being ſtill living), by indenture F afſignment, 
dated 3oth May 1732, made between” the ſaid Henry 


 . TFhitfeld the father of the one part, and the faid Ralph 


Hhitfcld, bis eld fon and beir apparent, reciting the 


will of John Fotherley, and that by virtue of the (aid ſeveral 


limitations therein concerning the (aid leaſchold premiſes of 
the manors of Croxley and Snelſhall cum pertinentiis, ſome 
doubts had ariſen, and might ariſe, concerning the validity of 
ſuch limitations, and divers diſputes and ſuits in law or equity 
might ariſe concerning the ſame, and concerning the right, 


title, and intereſt thereof, and to whom the ſame ought to 


appertain; and reciting; that ſaid Ralph Whitfeld, though 
he. was | the eldeſt fon and heir apparent of ſaid Henry 
Whitfeld, party thereto, yet ſaid Ralph Whitfeld had not 
hitherto had or received any advancement from ſaid Henry 
Whatfeld his father, but had been educated, maintained, and 


- aſſiſted by ſaid Temple Whitfeld, at his ſole charge, from 


faid Ralph Whitfeld's infancy to the day of the death of 
ſaid Temple F. Whitfeld, and to him the ſaid Temple 
F. Whitfeld ſolely, and to his bounty and munificence, 
and to no other perſon whatſoever, owed both his main 
tenance and ſubſiſtence for himſelf and family for ſeveral 
88 paſt, and all that he then held and enjoyed, 

in real and perſonal eſtate; in contemplation whereof, 
and to the intent and purpoſe that all diſputes and diffe- 
rences which had or might ariſe by or between the ſaid 
Henry and the faid Ralph of or concerning the right, title, 
truſt, and intereſt of faid leaſchold premiſes held of faid 


College might be utterly prevented and extinguiſhed ; | 
and tothe end that the ſaid Ralph Whitfeld 3 


— 


8. So renerazge 
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and quietly have, hold, poſſeſs, and enjoy, all and ſingular 
the faid recited leaſehold premiſes, and receive and take the 
rents, iſſues, and profits thereof, without the let, ſuit, 
trouble, or interruption, of or by the ſaid Henry Whitfeld, 
his executors or adminiſtrators, or any claiming by, from, 
or under him; and alſo for and in conſideration of the 
natural love and affection which the faid Henry Whitfeld, 
party thereto, had and ought to bear to ſaid Ralph Whitfeld, 
his eldeſt fon and heir apparent; and alſo for and in 
conſideration” of the ſum of rool. of lawful money of 
Great Britain, to him the faid Henry Fotherley Whitfeld 
duly paid (and acknowledged by a receipt indorſet 
on the back of the ſaid indenture) ; and alſo for divers 
other good catiſes and conſiderations him the faid Henry 
thereto eſpecially moving, he the faid Henry F. Whitfeld 
did grant, bargain, fell, transfer, aſſign, and ſet over 
unto the faid Ralph Whitfeld, his executors, admini- 
ſtrators, and affigns, for ever, all the ſaid leaſehold premiſes, 
and alſo all his the faid Henry F. Whitfeld's right of and in 
the ſame, and the rents, iſſues, and profits thereof, with- 
out giving any account therefore to the ſaid Henry F. 
- Whitfeld, his executors and adminiſtrators, either in law or 
equity, for or in reſpect of the ſame z and the faid Henry F. 
 Whitfeld, for the conſiderations aforeſaid, did, as far as in 
him lay, allow, ratify, and confirm the eſtate of the faid 
- Ralph Whitfeld of and in all and ſingular the faid leaſehold 
premiies therein-before mentioned, and of and in every 


and parcel thereof; and for the conſiderations aforeſaid did 


remiſe, releaſe, and for ever quit claim unto the ſaid Ralph 
Whitfeld all his the faid Henry F. Whitfeld's right, title, 
intereſt, property, claim, or demand, either in law or equity, 
or ctherwiſe howſoever, of, in, or to the ſame,; 10 hold the 
ſame to the ſaid Ralph Whitfeld, his executors, adminiftra- 
tors, and afligns, for ever, to his and their own proper uſe 
and behoof, and to and for no other uſe, truſt, intent, or 


purpoſe whatſoever; with an uſual covenant for further 


aſſurances. 
Acconxixor xy the faid Raiph Whitfeld continued in 
Palleſſion 4 the ſaid leaſehold premiſes all the reſt of the life- 
time of the ſaid Henry Whitfeld t e and for as many 
years afterwards of the life-time of the ſaid Henry Whitfeld 
the ſon as he himſelf lived ; and did ſeveral times, during 
ſuch his poſſeſſion, renew the ſaid leaſe in his own name. 


\ 


AND afterwards the ſaid Ralph Whitfeld, in the life-time 
of the faid Henry Whitfeld the ſon, did, by his laſt _ | 
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and teſtament, day of October Nazar, 1747, give ve and 
— the ſaid rel e itfeld 


his fon, and of his ſaid will appointed the e ſaid Thomas 
Whitfeld ſole executor: but he having no debts owing to aſh 
him, nor being in to any, the ſaid Thomas Whitfeld to | 
has not hitherto that proper to prove the ſame ; but the len 
faid Ralph left no jErſonal aſſets. 
Any — — in 1743, the aid Ralph rom as 
died (the faid Henry Whitfeld the ſon being then livir 
and the ſaid Th Whitfeld, by virtue of the faid wi 
the faid Ralph Whitfeld, — poſſeſſed of the 00 ren 
leaſehold lands; and accordingly entered into the poſſeſſion ſub 
thereof, and ſo continued during the reſt of the life-time 
of the ſaid Henry Whitfeld the ſon, unmoleſted by the faid ſuc 
Henry Whitfeld the fon, and till continues in poſſeſſion bei 
thereof; and has, during ſuch his poſſeſſion, twice renewed the 
the ſaid leaſe in his own name, EX 
TRE faid Henry Whitfeld the ſon dies, leaving flue bu 
Henry Whitfeld, his eldeſt ſon and heir, who has attained Ce 
his ful age of twenty-one years about half-a-year ago; 
and both he and his father, by ſome agreement between 
Henry the grandfather and ſon, have been reſpectively in he 
the quiet poſſeſſion and enjoyment of the real eſtate ever 4 
ſince the death of the ſaid Temple Whitfeld, who died in 
17303 and the faid Ralph Whitzeld and the faid Thomas d) 
Whitfeld have been in the quiet poſſeſſion of all the ta 
5 _— ever ſince the death of the faid Tempſec Ac 
Wanrnzu is the deviſe of the füd leaſehold made by J 
the ſaid Temple Whitfeld to the ſaid Ralph good in point 1 
of law or equity, as Temple, who had no further eſtate 


than avian bay years in the freehold, had never any 

jſſue male, and as Henry the father, who aſſigned to Ralph, 
had only a life-eſtate for ni yu ears in the freehold 
32 emple be not good, 
Whether the length of time incurred ſince his death, moſt 
of which incurred during the life of Henry the fon, who 
had a like eſtate of ninety-nine years alſo in the. freehold, 
will bar the right of Henry the grandſon in equity, either by 1 
equity of the ſtatute of limitations, or the apparent notice , 
a tera am of their title ? 


FAM of opinion, Temple Whitfeld's deviſe, and Henry 
is brother” 8 * of this leaſehold eſtate to mr. Ralph 
| Ys Whitfeld, 


ea 


' 
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Whitfeld, were both good to paſs their reſpective titles 


13 


and intereſts in the leaſe; but I conceive, ſuch deviſe ang 


aſſignment did not bar the executory deviſes over, neither 
to Henry the ſon nor Henry the grandſon; neither will the 
length of time, I think, bar the grandſon, ſuppoſing it to be 
a good executory deviſe. Tel 


SECONDLY, As the College could not be compelled to 
renew, and as there never was or could be any leaſe 
ſubſiſting for more than twenty-one years at one time ; 

WHETHER the teſtator had power to create a truft of 
ſuch a term to continue longer than for lives then in 
being, which wete Temple, Henry the father, and Henry 
the ſon? and, Whether a court of equity will carry into 
execution ſuch a deviſe of a term not already in being, 
but to be done ſo by perpetual renewings, which the 
College could not be compelled to make? 


EXECUTORY deviſes and truſts of terms have been 


held good, that were to take effect in twenty-one years 
after lives in being; and in this caſe, Temple Whitfeld 
dying without iſſue male, the deviſe to Henry the grandſon 
takes place within the compaſs of lives in being; and, 
according to the Caſe of Stanley and Leigh, in 2. P. Wms. 


2. Quare, 


Anſwer, 


I think it will be good, and that a court of equity will carry | 


it into execution. — 

TrisDLY, IF the court will decree Thomas Whitfeld 
to make an aſſi t of the leaſe, and to come to an 
account, from what time ſhall the account be taken? and, 
What allowance ſhall be made for fines and renewal to the 


I THINK, as the late Henry Whitfeld the ſon com- 
menced no proſecution againſt mr. Ralph Whitfeld to 
recover this leaſehold eſtate, if the court ſhould decree mr. 
Thomas Whitfeld to aſſign the leaſe to Henry the grandſon, 


that” 


profits but from the death of Henry Whitfeld the ſon, and 


that he will not be obliged to account for the rents and 


3. Quzre.. 


Anſwer. 


that he will have allowance made for the fines he has paid 
for renewals ſince the death of Henry the ſon. PO 


_ Huguft 11, 1753 _ De. es FILMER. . 


' WHETHER the deviſe of the ſaid leaſchold made by the 
faid Temple Whitfeld to the faid Ralph be good in point of 
law or equity, as Temple, who had no further eſtate 

for ninety-nine years in the freehold, had never any 
iſſue male, and as Henry the father, who aſſigned to Ralph, 
had only a life - eſtate for ninety-nine years in the freehold 
reſpectively ? and if the deviſe of Temple be not good, 
Whether the length of time incurred ſince his death, moſt 
of which incurred during the life of Henry the ſon, wao 
had a like eſtate of ninety-nine years alſo- in the freehold, 
will bar the rigat of Henry the grandſon in equity, either by 
equity of the ſtatute of limitations, or the apparent notice 
which they reſpectively had of their title: ; 


As Temple Whitfeld renewed, and fo had the legal 
eſtate abſolutely, his will might be good in point of law. 
But I conceive, it was not good in equity, which binds the 
renewed leaſes to the uſes or truſts of the will of John 
Fotherley, ſo far as ſuch limitations tending to a perpetuity 
are allowed to extend. And as Henry the father and ſon 
were both in being at the time of his will, I think, the 
limitation over to the grandſon was good, and conſequently 
Ralph had no right in equity after the death of Henry the 
ſon ; nor will either the ſtatute of limitations or the notice 
mentioned bar the right of Henry the grandfon. . 

As the College could not be compelled to renew, and as 
there never was or could be any leaſe ſubſiſting for more 
than twenty-one years at one time; Ain 


WHETHER. tlie teſtator had power to create a truſt 


of ſuch a term to continue longer than for lives then in 
being, which were Temple, Henry the father, and Henry 
the fon? and, Whether a court of equity will carry into 
execution ſuch a deviſe of a term not . in being, 


ompe 


but to be done ſo by am al renewings, which the College 
could not be c to make ? Re - 


I THINK, 
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' I THINK, the ſhortneſs of the term makes no difference. 
That ſort of tenant's right of renewal is affected by the will; 
and equity will decree the renewed terms to go juſt as far 
as it would. if the original term was over ſo long, and ſtill 
continued. In both caſes, it will not ſuffer the limitations 
to run into a perpetuity ; and therefore the preſent Henry 


the grandſon has the abſolute property, and may diſpoſe of 
the term as he pleaſes, 


_ IF the court will decree Thomas Whitfeld to make an 
aſſignment of the leaſe, and to come to an . account, from 
what time ſhall the account be taken ? and, What allow- 
ance ſhall be made for fines and renewal to the College? 


I THINK, it will decree him to affign the leaſe and 
account for the profits from the death of Henry Whitfeld 


the ſon ; and probably without any allowance for the 
fines, as he was ſuffered to enjoy it to that time. 


Tomas WHITFELD, the ſon and executor of Ralph 
Whitfeld, has ſearched amongſt his father's deeds and 
writings for leaſes of the eſtate in queſtion granted by the 
College to any and what perſons; but upon ſuch ſearch 
be cannot find any = made to the ſaid Fohn Fotherley, 
agd but one to mrs. Fotherley his widow, which is dated 
Sch July 1707, to hold from Michaelmas 1706 for twenty 


ears. f 

He finds alſo, that the ſaid Temple Whitfeld renewed 
again at Michaelmas 1712 ; and again at Michaelmas 
1719 ; and again at Michaelmas 1727; which was the 
laſt: of his renewals, and at which time the twenty years 
granted to mrs. Fotherley his widow expired; fo that it 
appears, that the ſaid Temple Whitfeld outlived all the 
terms which were granted either to mr. Fotherley or his 
wife; which naturally leads the Quæriſt to the following 
Dnere, viz. 

ADMITTING that Fotherley might have deviſed a term, 
or, which is the ſame, the truſt of a term of which he was 
actually poſſeſſed, for a long term of years to Temple 
Whitfeld the father and Henry Whitfeld his ſon, in the 
manner as he has deviſcd in the preſent caſe ; and admitting 

that ſuch reſpective limitation of ſuch terms, or truſts of a 


term 
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Anſwer. 


3. Quare. 
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term or terms, would be good executory deviſes to the ſaid 
Temple Henry Whitfeld and Henry his ſon, yetas all the 


Caſes in the Books, at leaſt as appears to the Quer/?, 


are of deviſes of ſuch terms, or the truſts of ſuch terms of 
years then actually in being, and over which terms the 


teſtator had power, and not of terms of twenty-one y 


cars, 
or other term renewable at the will of the leſſecs, and which 
leſſees could not be compelled to grant or renew after the 
expiration of the then leaſe ; 
WHETHER'/ this will not make a material difference in 
the Caſe ? and, Whether a court of equity ever has or will 
decree ſuch renewed terms to be carried into execution 
upon the terms of the will, or conſider ſuch terms ſo re- 
newed as truſts or otherwiſe, and falling in with the rules 
of a long term, of which the teſtator had power and was in 


poſſeſſion of at the time of his will? 
IF John Fotherley had really no term nor truſt of aterm, 
I am of opinion, his deviſe of it was void ;. and conſequently 
the whole foundation of the claim of Thomas Whitfeld 
fails. But if John Fotherley had ſuch term or truſt of a 
term, I think, the renewals ſtand on the ſame foot as the 
original term, and are to be governed by the ſame rules. 
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]EASEHOLD LANDS, by a voluntary ſettlemerit; 


1 7 


Cat 4. | 
Leaſehold lands 


were veſted by B. in a truſtee for the remainder of ae conveyed in 


the term, in truſt t6 pay the profits to B. for life, and 
after his deceaſe to aſſign to the wife of B. for remainder 
of the term. 


truſt to pay the 
profits to B. fer 
his life, and after 
his deceaſe to 


affign the lands to the wife of B. for the remainder of the term The Or in tox of Mr. 
Boor u, Whether B. and his wife can together diſpoſe of theſe lands ? Vide 1. Eq. Ca. Ab. 38. 


Can B. and his wife make a good title? and; Can ſhe Quære. 


by fine or decree bind her intereſt fo as a purchaſer may 
be ſafe in caſe ſhe ſurvives B.? and, Will it be good 
againſt B,'s creditors ? 


I CONCEIVE, a good title may be made by B. and 
his wife, upon B.'s wife having a dectee againſt het to 
bind her intereſt, or joining with her huſband in a fine 
ſur conceſſit for the whole reſidue of the term, or within 


a few months or ſmall time of ſuch reſidue, The fine ſur 


conceſſit muſt be for years, rendering a pepper- corn rent. 
I apprehend, that where a feme covert is ce//ni que truſt 
of a term, or of any other chattel intereſt in land, ſhe 
may, by appearing in the court of chancery, and conſent- 
ing to a decree, or by joining with her huſband in a fine 
ſur conceſſit for the years which are to come under the 


term, bar herſelf, even though the huſband previous to the 


marriage or ſubſequent thereto (with and for good con- 
fiderations) conſented to or created the truſt ; for in other 
caſes the huſband is entitled to the truſt of the wife's term 


for years, as he is to the terms themſelves, and may alo 
without the wife, diſpoſe thereof, | 


April, 1755: | | JAS. BOOTH, 


vol. I. * C 
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July 8, 1743 · ON this day the reverend Bla 


Baldwyn died, poſ- 
. ſeſſed of a leaſehold eſtate, Valles Biſhop's Meadow, 
ef lands bets therwiſe Wye Meadow, held under the biſhop of Here - 
undera freebols ford for three lives, viz; onde Powell, Joſeph 
trafe-for three Gulſton, ſon of William Gulſton, eſq. and the ſaid Blay- 
L dey — ney Baldwyn. The ſaid Powell died in the life- time of the 
— ** — ny fd Blayney Balduyn. 7 
ditaments to truſtees and their heirs, to the uſe of the heirs of the body of the teſtator; ra- 
mainder to the uſe of M. B. in tail male j remainder over. The teſtator died without iſſue. 
Two of the lives afterwards dying, M. B. ſurrenders the leaſe, and upon payment of a fine, 
obtains a grant of a new one to her heirs and affigns, and then dies without iffue.— Mr. 
BuoTn's Oyix 10x, Whether the ſurrender of the old and acceptance of the new leaſe by 


M. B. was a complete bar of the limitation made to her in the nature of an eftate tail by 
the teſtator s will?. 


July 27, 174 · TIE faid Bl Baldwyn made his will in writing, 
: legally atteſted * ther deviſing an annuity of Ke 
to his wife for life, payable out of and charged on all 

da vr har —_ eſtate, ' deviſed yaa = bis 
and cuſtomary or copyhold es, te- 
nements and hereditaments . 4 whereſoe ver 
except as therein is excepted), to the reverend William 
Adams and Thomas Higgins, and their heirs, to the uſe of 
the heirs of the body of him the ſaid Bla Baldwyn 
begotten or to be ; und for default of fuch iſſue, 
to the uſe of his ſiſter Mary Baldwyn, and the heirs mate 
of her body; remainder to the uſe and behoof of Arthur 
Blayney, efq. and the heirs male of his body; with re- 
mainder over; taking no notice of the above-mentioned 
leaſchold eſtate (pur anter vie) unleſs the ſame ſhall be 
deemed to be a freehold eſtate, and paſs as ſuch under the 
above deviſe of freehold : gives divers 1. and ſpe- 
cific legacies: and, 0 as to all the reſt and reſidue of 
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his goods, chattels, money, m on ſecurities, 
and all other his perſo aſl, of 23 
ſoever, ſubject to the payment of all the legacies and his 
21 expences, he gives the ſame to his ſaid 
ſiſter Mary Baldwyn; and appoints her ſole executrix of 
his will, who proved the ſame in the common form in the 
Arches court of Canterbury. 

Te faid Blayney Baldwyn died without iſſue, and the 
1 , faid Mary Baldwyn (who was alſo heir at law to her faid 
= | . brother) entered on the eſtates limited as aforeſaid to her, 

| and alſo on the faid leaſchold eſtate under the biſhop of 


LEASES. 19 


Hereford: che former ſhe enjoyed for her life: as to the 
latter, two of the lives were dead, viz. the faid 
Powell and Mr. Blayney Baldwyn, and the faid Joſeph 
Gulſton's life only remaining in being. | 
f Tus faid Mary Baldwyn ſurrendered the faid leaſe ſub- May 24, 1745. 
| ſiſting for the life of the ſaid Joſeph Gulſton to the preſent 
_ of Hereford, who thereupon, and for a valuable 
conſideration: (being about 13 5l.), 2 a new leaſe to 
her, her heirs and aſſigns, of the ſame premiſes, for the 
lives of the ſaid Joſeph Gulſton, the ſaid Mary Baldwyn, 
and Arthur Blayney, eſq. and the longeſt liver of them, 
at the rent of 24l. per annum, payable half yearly. 
Tus ſaid Joſeph Gulfton, the ſurviving life in the old Dec. 13, 1757. 
leaſe, and one of the lives for which the renewed leaſe was 
ed this life. | 
Tus faid Mary Baldwyn died without iſſue, one Sept. 30, 174%. 
made her will in writing, dated Auguſt 17, 1757, where- 
in ſhe takes no notice of the ſaid leaſe of the Biſhop's 
Meadow, or her eſtate therein ſubſiſting for the life of the 
faid Arthur Blayney, eſq. but gives and bequeaths all the 
reſt reſidue and remainder of her perſonal eſtate, goods, 
chattels, and effects whatſoever, ſubject to the payment of 
her debts, legacies and annuities therein given, funeral 
charges, and the charges and expences of proving her will, 
unto her couſin Mary Powys, to be paid, aſhgned and 
delivered over to her, at her age of twenty-one years, by her 
executors, Henry Powys, eſq. and Edward Eliſha, gentle- 
man, therein named and appointed, who have proved the 
faid will in common form in the Arches court of Can- 
torbury, | | 
PE ASE to obſerve, that the intereſt in the leaſehold 
premiſes for the ſubſiſting life was purchaſed by mrs, Bald- 
2 and did not come to her by virtue of her brother's. 
WI 7 
Tux ſtatutes of 29. Cha. II. againſt frauds, and that 
of the 14. Geo. II. are in the words following, and relate 
to eſtates pur auter vie. 
Axp for the amendment of the law in the particulars 
4 following, Be it further enacted by the authority afore- 
« ſaid, That from henceforth any eſtate pur auter vie ſhall 
< be deviſeable in writing, figned by the party fo 2 


rr 
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4 « the ſame, or by ſome other perſon in his preſence, an 
4e by his expreſs directions, atteſted and ſubſcribed in the 

. < preſence of the deviſor by three or more witneſſes; 

; and if no ſuch deviſe thereof be made, the fame ſhall be 


C 2 « chargeable 6 > 


4 Es bens of we ber, if it nal come to 
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4 him by reafon of ſpecial occupancy, as aſſets by deſcent, 
Cas in cafe of lands in fee ſimple: and in caſe there ſhall 
te be no ſpecial occupant thereof, it ſhall go to the execu- 


tors or adminiftrators of the party that had the eſtate 


4 thereof by virtue of the grant, and ſhall be afſets in 


< their 8 


« AnD whereas by an a& made in the 29th en of the 


- © reign of King Charles II. entitled, an act ſor preven- 


of the faid mrs. Baldwyn entitled thereto in their own 


tion of frauds and perjuries, amongft other things it 
« is enacted, That eſtates pur auter vie whereof no deviſe 
c ſhould be made, ſhould, in caſe there ſhould be no ſpe- 
& cial occupant thereof, go to the executors or adminiſtra- 
< tors of the party that had the eſtate thereof by virtue of 
c the grant, and ſhould be aſſets in their hands: And 
& whereas doubts have ariſen, where no deviſe has been 
« made of ſuch eſtates, to whom the furplus of ſuch 
<« eſtates, after the debts of ſuch deceaſed owners thereof 
are fully paid and fatisfied, ſhall belong: Be it enacted 
ce by the pF 2K: aforeſaid, That ſuch eſtate pur auter vie, 
& in caſe there ſhall be no ſpecial occupant thereof, of 
* which no deviſe ſhall have been made according to the 
t faid act for prevention of frauds and perjuries, or ſo 
« much thereof as ſhall not have been aeviled, ſhall go, 
« be applied, and diſtributed in the fame manner as the 
& perſonal eſtate of the teſtator or inteſtate.” 2 
As this Cafe is circumſtanced, To whom does the right 
and intereſt of the ſaid leaſe belong for the life of the ſaid 
Arthur Blayney, eſq.? Does it belong to him as deviſee in 
tail male, as freehold under the will of mr. Blayney Bald- 
? or, Do the ſaid leaſchold premiſes belong to the 
wyn P 8 
executors of mrs. Baldwyn (who are alſo perſonal 
repreſentatives of mr. Blayney Baldwyn) as an eſtate ow 
auter vie undeviſed ? or, Is or are the heir or heirs at law 


right, or in in truſt for the executors of mrs. Baldwyn, to 


de applied as aſſets, and diſtributed in the ſame manner as 


_  the-perſonal eſtate of the ſaid Mary Baldwyn? or, Where 


a. Quzre. 


does the fame veſt ? | 


- NoTs, Tux biſhop's leaſe to mr. Blayney Baldwyn 
is not to be had at preſent; but it is preſumed the grant is- 


oF heirs and affigns, as is ſtated in his ſiſter's 
e . 


Is you are of opinion that the leaſe paſſes to mr. Blayney 
by the will of mr. Baldwyn, Will he be obliged to repay 


ta 
d. 


r 
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to the executors the whole of his life, being the third in 
che leaſe, or the whole ſum paid by mrs. Baldwyn 
upon her ſurrender and renewal ? 


IN anſwer to the Firſt Quære, I am clearly of opinion, 
that the leaſehold lands here mentioned, as the ſame were 
held for an eſtate of freehold, paſſed by the will of mr. Blay- 
ney Baldwyn; for he expreſsly mentions his freehold and 
copyhold lands whatſoever and whereſoever. | 


To the Second I anſwer, That as mr. Blayney Baldwyn 
died without iſſue, the deviſe to the heirs of his body could 


not take place; but the deviſe to the uſe of his ſiſter Mary 


Baldwyn, and the heirs male of her body, remainder to the 
uſe of Arthur Blayney, eſq. and the - heirs male of his 
body, with remainders, or rather limitations, over, was 
good; and under that deviſe mrs. Mary Baldwyn was in 
nature of tenant in tail male: I fay, in nature of tenant in 
tail male; becauſe a real eſtate tail, within the ſtatute de 
donis, can only be created of lands of inheritance ; whereas, 
here the lands deviſed were only freeholds deſcendible: fo, 
as to a remainder after a limitation to an heir of the body, 
there can be no ſuch really, under the ſtatute de donis, but 
of lands of inheritance ; for freeholds deſcendible are not 
capable thereof. For this reaſon no recovery can be fuf- 
fered to bar theſe limitations to ſpecial heirs of the body, 
and to remainder men of theſe freeholds deſcendible ; be- 
cauſe in every common recovery the fee is demanded and 
recovered ; and it would be a forfeiture to the leſſor for 
the leſſee, or his aſſigns, to take on him to alienate or 
meddle with the fee, But as theſe intereſts, which are in 
nature of eſtates tail, are admitted on theſe freeholds de. 
ſcendible, and it would make them unalienable if ſome 
method was not allowed of to bar the quaſi intail, and the 


Anſwer to Se- 
cond Quzre, 


limitations over, as effectually as recoveries are allowed af 


to bar real eſtates tail and remainders within the ſtatute ds 


4onjs ; the courſe has been, to allow thoſe who were the quaſt | 


C 3 tenants 
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Ses Hardolph tenants in tail (not thoſe who had barely life-intereſts) to 


Wadſley's Caſe, 
temp. Ann. Reg. 


bar theſe intails, and the limitations over, by any ſort of 


—the Duke of conveyance or alienation, ſuch as bargain and ſale, a. leaſe 


Grafton's Cafe 
about 1718— 


and releaſe, &c. juſt as they thought fit: and after ſuch a 


Nerton's Caſo ſolemnity the heirs of iritail and quaſi remainder men (who 


really claim under limitations or ſubſtitutions that only 
amount to deſignations of ſpecial occupancies) have been 
deemed to be utterly excluded, as much as the iſſue and 
remainder men are deemed to be upon the ſuffering of a 
common recovery. 

Tux the queſtion will be, Whether mrs. Mary Bald- 
wyn. has here executed any ſuch ſolemn alienation, diſpo- 
ſition or conveyance, as ought to bar and deſtroy that 
courſe of ſucceſſion, in nature of an intail, that has been 
eſtabliſhed by her brother's will? I confeſs, L at firſt con- 
ſidered the ſurrender and renewal more as an indication of 
her intention to continue and prolong the intereſt ſhe took 
under her brother's will, than as a deſign to bar and ex- 
clude her iſſue male and mr. Arthur Blayney, and the 
others claiming under the farther ſubſtitutions in that will ; 
and the many Caſes that are to be met with of renewals 
being conſidered in the hands of truſtees, mortgagees, 
guardians. and agents, as continuations of the right of the 
former owners, fortified me at firſt in this opinion. But 
the Caſe of Maſon and Day, in Precedents in Chan. 319, 
and in other Books, and the conſideration that this mult be 
firſt examined, as. it ſtands in point of law, and that there 
is no way of letting in the heir male of mrs, Baldwyn (if 
any ſuch there was) or mr. Blayney, without the aid of 
equity, to make mrs, Baldwyn's heir-general a truſtee for 
them, have made me alter my opinion. In the Caſe of 
Maſun and Day, a freehold deſcendible, held under an 
archbiſhop's leaſe, was purchaſed by M. a feme fole, who 
married, and had iſſue a daughter, and then ſurrendered 
the old leaſe, and took a new one to her and her heirs, 
during two freſh lives. and an old one, and then died, and 

8525 it 
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it deſcended to the daughter, and ſhe died inteſtate ; and 

having no iſſue, there was a conteſt between the heir ex 

parte paterna of H. and the heir ex parte maternd, It 

was inſiſted, if there had been no“ „it muſt have 

gone to the heir on the part of the mother, and the new 

leaſe was but a continuation of the old right. But the 
| Court held, the new leaſe was a new acquiſition, and M. 
| the mother took it as a purchaſer ; and therefore it ſhould 
go to the heirs on the part of the father of M. the renewal 
by the archbiſhop being gratuitous and ſpontaneous, and 
he not being compellable thereto. 

WHEREFORE, as here the ſurrender by mrs. Baldwyn 
was a complete diſpoſition, I think that will ſufficiently 
bar the intereſt ſhe had in nature of a tenancy in tail, 
and all other the ſubſtitutions in her brother's will, But 
it would have been otherwiſe if ſhe had had but a life in- 
tereſt; and I apprehend that the renewed leaſe has veſted a 
good title in mrs. Baldwyn's heir at law, he being ſpecial 
occupant in this caſe, and there being no deviſe thereof in 
the will of mrs. Baldwyn. | 


Lincole's Inn, JA. BOOT H. 
Auguſt 15, 1761. 
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1. E 6 4 C . 


den 1. B. made his laſt will and teſtament, and named and 
Hi appointed his niece S. B. ſole executrix and re- 
3 ven to a Hiduary legatee of the fame; and by a codicil annexed to 
— to whom dhe ſaid will the teſtator gave the faid S. B. 5ol. in truſt to 
the teſtator was be applied to the maintenance and education of J. M. his 
. Indebred in an- grandſon, to place him out apprentice at a proper age, but 
— * 8 2 to be at the diſcretion and ſole management of his ſaid 
debt? Piece, and as ſhe ſhould think fit. | 
8 Tus faid S. B. after the death of the ſaid E. B. duly 
proved his faid will, and poſſeſſed herſelf of aſſets much 
more than ſufficient to pay all his juſt debts and legacies, 
and in her life-time paid, in part of the ſaid legacy, 20). 
to place the ſaid J. AZ, out an apprentice; ſo there re- 
mained due from the ſaid S. B. at the time of her death 
2 30l. the remainder of the ſaid legacy, - . 
| FM. * S. B. made her laſt will, and gave to the faid 
WHETHER the faid legacy of 5ol. given to the ſaid 
8 by the ſaid S. B. is to be conſidered as a ſatisfaction 
for the gol. due from her to the ſaid 7. MV. being the 
reſidue of the legacy left him by the will of E. B.? or, 
* r he is entitled to both the ſaid ſums of 3ol. and 
SOL! 


Anhwer. IF a debtor gives a legacy to his creditor greater or 
equal to his debt, generally ſpeaking (Jide P. Wms. 3.) 
it will be looked upon as a ſatisfaction of the debt. This 
ſeems to de grounded upon a rule in the civil law: K De- 
te bitor non præſumitur donare. But it ſeems to be a hard 
rule; for where a man has aſſets ſufficient to pay and to 
give, it is hard that he may not be preſumed to give to his 

, Creditor who has lent him money as well as to any other 
perſon 3 therefore the courts of equity hold the rule very 

l ſtrictly: and as this is a debt due from mrs, B. in auter 
greit, if ſhe has made no executor, or ſuch executor has 

| renounced, 
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renounced, then I think, that an adminiſtration de bonts 
non, Cc. muſt be granted to mr. B. and adminiſtration 
muſt be granted to mrs. B. and then the 3ol. will be due 
from his adminiſtrator de honis non, &c. and the 50l. from 
her adminiſtrator ; ſo that the debt will be due from one, 
and the legacy from the other; and then it would feem 
that the legacy cannot be preſumed as a ſatisfaction of 
the debt, though it is poſſible that both one and the 
other may come out of the aſſets of mrs. B.: and ſhould 
this be the caſe, I ſhould think that the legacy would not 
be a ſatisfaction of the debt. But as mrs. B. was the ex- 
ecutrix and reſiduary legatee of mr. B. if ſhe poſſeſſed his 
aſſets, which were ſufficient to pay his debts and legacies 
with an overplus ; if ſhe gave this 5ol. and made an exe- 
gutor, ſuch executor would be executor. to mr. B. and 
then ſuch executor would be a debtor to her in bath the 
ſums, unleſs the 501. ſhould be conſtrued to be a ſatisfac- 
tion of the 3ol. being more than the debt, which I think 
would be upon the principle mentioned above. 


June 1, 1761. R. WILBRAHAM. 


Mx. C. YORKE gave it as his opinion, that the le- 
gacy was plainly in that caſe a ſatisfaction of the 3ol. 


Ma. EL, HARVEY thought, that as the two legacies 
are diſtin demands, and the firſt legacy given in truſt, 
that mrs, B.'s executor was liable to the 3ol. as well as 
the 50l.; and that the firſt legacy, nat being a debt due 
from mrs. B, in her own right, but only a claim upon her 
as a truſtee of mr. B. cannot be ſuppoſed to come with- 
in the rule of extinguiſhing a debt by giving a legacy that 
exceeds It, a 


4. Pe- 
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Can: A. Deviſcd all his real eſtate to his two daughters, 
Whether one of B. C and D. . E. for the term of their lives; 
* 1 and after the deceaſe of the ſurvivor of them, to and 
rd cons amongſt all and every the children, whether ſons or daugh- 
i entitled to ters, of his faid two daughters that ſhould be then living, 
take by ber fa- equally between them and their heirs and aſſigns for ever, 
ther's will of to hold as tenants in common, and not as joint-teriants ; 
wang eerie © and deviſes all the reſt and reſidue of his real and 
tes daughters ? — to his two daughters, equally to be divided between 
Son time after making the faid will, the teſtator pur- 
chaſed a conſiderable eſtate, and died ſeiſed thereof 
without altering his will. "The ſaid two daughters and 
their huſbands have „ 
and the faid B. and C his wife are deſirous to have a parti- 
tion made of the real eſtate. a 

C. IF. B. was born before the marriage of the teſtator, 
and E. V. D. within a lawful time afterwards. "They 
| were both by the ſame woman. 
| 3. Quare. Is it neceſſary to prove the faid C. a baſtard eigne before 
| any proceedings had by way of partition? 

NOT neceflary, becauſe a writ of partition may be 
brought immediately by virtue of the ſtatute 3r. Hen. VIII. 
c. 1. and 32, Hen. VIII. c. 2. | 


-2. Qrere. HE eee virtue of the ſaid de- 
| vile? 
3 As C. was the reputed daughter of the teſtator, ſhe 


was entitled to take by virtue of the faid deviſe, viz. a 
moiety of the freehold the teſtator was poſſeſſed of at the 
time of his making the faid will, and a moiety of the 
perſanal eſtate the teſtator died ſeiſed of; and her chil- 
5 dren will have a right to take in equal proportion with 
\ her fiſter's children. | 
WiI I the real eſtate purchaſed by the teſtator fince 
making his faid will paſs by any deviſe therein? if not, Is 
not the ſaid E. entitled to the whole as mulier prifne ? 


THE 


3- Q=7e. 
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THE eſtate purchaſed afterwards does not paſs by the Anſwer. 
aid will; and if E. can make out the baſtardy of C her 

ſiſter, ſhe will be entitled to the whole, and may maintaia 

ar dn for it. 


THE aid D. had iſſue born alive by the ſaid E. his wife 4. Quzre, 
in the life-time of the ſaid teſtator, but none ſince his 
death: Whether, upon the death of his wife, he is intitled 
o hold by curteſy, Thould the ſaid C ſurvive or not ſurvive 


her ? 


D. is entitled to be tenant by curteſy of the premiſes Anſwer. 
purchaſed by the teſtator ſince the making of the ſaid will, 
though he had no child ſince the teſtator's death; and if C. 
ſhould die in his wife's life-time without leaving any child, 
4 his wife ſhould likewiſe die without ifſue, then he 
y be tenant by curteſy of his wife's moiety of the faid. 
premiſes particularly deviſed : and if there are any other 
eeholds not ſpecifically deviſed, but yet paſs by the reſiduary 
lauſe, he will be entitled to be tenant by curteſy of his 
wife's moiety. To ſecure that point, E. his wife may ſettle 
he premiſes not deviſed by will as ſhe pleaſes ; and likewiſe 
ne moiety of any freehold eftate that paſſes by the refiduary 
lauſe, and one moiety of the reſt of the freehold eſtate; 
which may take place in cafe both ſhe and her reputed 
ſter ſhould die without children, | 


Midale-Temple, JOHN FORD. 
3% April, 1751. 4 
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| Carr 1. 


A teftator de- 
viſes to one for 
the life of teſta- 
tor's lifter, up- 
en condition of 
paying her 30. 
annuity out of 
the fame, with 
a power of en- 
try upon default 
of payment; 
and after her 
decraſe, to the 
ifve of the body 
of the ſaid fiſter, 


Tenant for life, 


after teſtator's death, makes default, and the fiſter and her huſband enter, and afterwards 
the tenant for life releaſes to them. Mr. FazacERLEY'Ss Or ix Ion upon the operation 
of a fine or recovery, if levied or ſuffered by the releaſces. | 


Quere. 


Anſwer. 


n 


* 
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tenements to Luke Taylor for the term of the na- 
life of Anne Birch his ſiſter, upon condition to pay 

her 3ol. annuity out of the ſame; with a power of en 
to her on default; and after her deceaſe, then to the iſſue of 
the body of the ſaid Anne, both male and female, equally, 
and their heirs in common; with a remainder over in fee ; 
as vide the clauſe annexed. The faid Anne is lately mar- 
ried to one William Row, and the faid Taylor not paying 
the . her huſband and ſhe entered, and got poſſeſſion 
of the ſaid premiſes; and being ſo poſſeſſed, tho id Tay- 

lor by deed- poll releaſed to the laid Row and Anne his wi 
and his her and their heirs, all the faid premiſes, and all the 
eſtate right title and intereſt of him therein or thereto 
ich he claimed under the will aforeſaid, or otherwiſe 
howſoever, with a covenant for further aſſurance, &c. as 
counſel ſhould advife. And note, that Anne has no iſſue, 
but is enceinte. N | 


ROBERT BIRCH by will gives certain” lands and 
tural 


3 


As the ſaid Row and Anne had poſſeſſion of premiſes, 
and Taylor ſo releaſing afterwards as above all his eſtate, 
&. to Row and Anne his wife; Is not Anne by ſuch re- 
leaſe entitled unto the premiſes for the term of her natural 
life? and if fo, then the eſtate of the premiſes being by 
the will, after her deceaſe, limited to her iſſue as above, 
Has not Anne thereby an eſtate tail, ſo as with her huſband 
to bar her iſſue, and the ſaid remainder over, by fine or re- 
covery, or both? and, Is it beſt to do it before ſhe has 
iſſue living? or, May it be done afterwards ? 


I AM of opinion, that Anne Birch took no eſtate in 
the-premiſes, but only an annuity of 3el. per annum, with 
a power to enter for ſatisfaction of arrears; and the limi- 

tation 
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ation to the iſſue of her body and their heirs did not create 
eſtate tail, but the ſame was a contingent remainder in 
to all her iſſue, male and female, as tenants in com- 
on; with a conditional limitation over, in caſe ſhe ſhould 
zwe no iſſue. This being the caſe upon the will, al- 
hough the releaſe from Taylor to Row and his wife, then 


id poſſeſſion, will carry his intereſt to them, yet it will not 
4 rn her intereſt into an eſtate tail; and therefore, al- 
x4 ough by a fine or recovery they may before iſſue born 
pA bar the contingent remainder to living iſſue, yet it will not 
„ rr the contingent limitation over. From hence you ſee 
? 5 ze danger of attempting to bar the iſſue, without any ad- 
* antag to themſelves. 

C 2d March, 1144 N. FAZAKERLEY. 
e, 

* Hh 

to 


ANDS were limited to ſuch perſons for fuch eſtates as Cr 2. 
A. by deed or will ſhould appoint; and in default of An eſtate is ſts 

ad until ſuch appointment, to the ſaid A. for life; and in nen 4 

aſe E. the wife of the ſaid A. ſurvives him, then to B. PF: defaun 

nd his heirs during the life of the wife, in truſt and for of and until 

e benefit of A. is heirs and aſſigns, and to prevent fuch appoint- 


lower; and after the death of the ſurvivor of A. and his mont. te . fr 


'S, — . 5 . if 3 and j cafe 
e, vife, remainder to the heirs and aſſigns of the ſaid A. for = ** 5 

e- r. 8 A. ſhould ſur- 
-al ve him, to B, during the life of A. in truſt for A. his heirs and aſſigns; and after the de- 


eaſe of the ſurvivor of A., and his wife, to the heirs and affigns of 4.—The ſeveral Or 1- 


4 toxs of Mr, Manxxiorr, Mr. WitBkanan, Mr. Boor u, and Mr. FII ul, Whe- 
e her the limitation to B. is veſted or contingent ? | 
ad 


A. being about to ſell the eſtate, Whether B. is a ne- Orte. 
eſſary 45 join in the conveyance with A. to the pur- 
haſer? (that is) Whether B. — ab initio a veſted of 
ontingent remainder ? : 
THE conveyance is by. way of uſe executed in A. for mow 
ite, with power to diſpoſe of the fee. No eſtate or in- 10. —_ 
eſt can veſt in B. till the contingency ſhould happen 
WET, of 


Nr. Wit nn 4a- 
mans Orr. 
tos. 


Mr. Boorn's 
Oel 0. 


pointment. But in the preſent caſe the uſes are, in the 
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of A. s dying without making an appointment; and as this 
very-conveyance to the purchaſer (when made as from A. 
alone) is an appointment, after it is executed, that c᷑ontin- 
gency can never happen. B. having therefore no eſtate | op 
or intereſt in the premiſes, either in law or equity, at pre-. 
ſent, nor any poſlibility of having any after H. ſhall have 
made ſuch conveyance, I conceive he is not a neceſſary WW ay 
party to join in the conveyance with A. to a purchaſer. 


Nev. 11, 1748. HU. MARRIOTT. II. 


I THINK, chat as the power is a plain ſimple power, 
and is by the conveyance to the purchaſer fully executed, 
that B, can have no intereſt; and therefore i it is not ne- 
. 


Novem. 21, 1748. R. WILBRAHAM. uſe 


IF che uſes had been to A. for life, then to ſuch per- 
ſons and for ſuch eftates as he ſhould appoint, and then | 
the words had been, © in default of ſuch appointment to B, 


during the life of the wife,” or for any other greater eſtate, 
I conceive it is plain from Leonard Lovie's Caſe, 10. Co. 


78. and Sir Edward Clere's Caſe, 6. Co. 68. the uſe to B. 
would have been contingent, and the fee might be then in 
abeyance, nobody being appointed to take the fee or re- 
mainder but on the contingency- of A. s making no ap- 


firſt inſtance, to ſuch perſons and for ſuch. eſtates as /. 
ſhall by deed or will appoint; and then the words are, and 
in default of and until ſuch appointment, &c. to the uſe of 
A. for life; and in caſe his wife ſurvives him, then after 
X's death to B. and his heirs during the life of the wife; 
remainder over in fee. Here the uſes to A. and B. cannot 
be contingent : firſt, Becauſe then the freehold would be 


in 


r- 
en 
B. 
= 
0. 
B. 
in 
e 
p- 
the 
A. 
rnd 
of 
ter 
fe; 
lot 
be 
in 
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n-abeyance, which the law will not allow: ſecondly, Be- 
cauſe the deed expreſsly veſts the freehold and inheritance 
in the reſpective takers immediately by expreſs limitation; 
or the words are, until ſuch appointment ſhall be made, to 
the uſe of, &c.; ſo that in the interim the uſe veſts in A. 
and the remainder over, until he makes an appointment, 
having an opening for the interpoſition of the uſes which 
are to ariſe under any appointment by A. in virtue of his 


power, Whenever that ſhall be, as in Lewis Bowles's Caſe, 
11. Co. 


AxD this Caſe is the ſame as if the uſes had been ex- 
preſſed thus: Until A. ſhall make an appointment, in vir- 
tue of his power after mentioned, to A. for life, remainder 
to B. and his heirs pur auter vie, the remainder or rever- 


ſion to A. in fee; provided that after A. ſhall make an ap- 


pointment by deed or will, the releaſees ſhall ſtand to the 
uſe of ſuch perſons and for ſuch eſtates as A. ſhall in 
ſuch deed limit or appoint. —And this is the caſe of every 
marriage-ſettlement—< Until the marriage to J. S. in fee, 
& and after to uſes for the benefit of the huſband and wife, 
« and their iſſue.” It is ſaid, that nutwithſtanding this rea- 
ſoning may be right with reſpect to the eſtates limited to A. 
which may be a veſted uſe, yet that it cannot be fo with 


reſpect to B. whoſe eſtate is limited upon a contingency, 


viz. if C, ſurvive her huſband. I anſwer, that theſe 
words cannot make B.'s eftate contingent, ſince this con- 
tingency muſt be neceſſarily implied, if you give him an 
immediate veſted remainder during the wife's life ; and if 
this were not fo, every remainder man for life, after an 
eſtate previouſly limited to another for life, would. take by 
way of contingent remainder. 


Ir only remains for me to lay, that all I have faid tends 
to ſhew there is an actual eſtate and intereſt veſted in B. 


as well as in A. and that therefore B. is a neceſſary party to 
Join in the N to the purchaſer. 
AND 


3 IT AT IOS. 
- AnD although it be true, that if A. s power remains en- hema 

tire, untouched, unextinguiſhed, or unſuſpended, then the p 
uſe may well enough ariſe to the purchaſer ; yet I may Hula 
venture to affirm, I never ſaw a deed ſettled with good 
advice but what not only contained an appointment in vir- onv 
tue of the power, but alſo a grant by way of conveying 
the eſtate and intereſt of the vendor, and all claiming un- 
der or in truſt for him. And if this were not ſo, many N 
of the moſt operative words and clauſes would be left out- 
in all donveyances. 


March 18, 1748. J. BOOTH. 


Mx. MARRIO Tr, counſel for the vendor, and Mr. 
Booth, counſel for the purchaſer, ſtill differing in opinion, 
they agreed to be determined by Mr. Filmer, who gave 
the following Opinion. 


| "0 WOE THE limitation to B. and his heirs during the wife's 2 
me. life being to prevent her title to dower, I apprehend, that 
B. is only a truſtee for 4. the huſband, and that the wife 
has no intereſt. If ſo, then if the purchaſer requires A. 
not only to limit and appoint the eſtate by virtue of his 
| power, but alſo to convey the remainder or reverſion in cal 
fee (which I think is reaſonable he ſhould do, left he 
may have done any act to extinguiſh his power), I ſee no gn 
inconvenience can happen to B. if he ſhould join in the Po" 
conveyance, by the direction of A. if the purchaſer re- 
quires him ſo to do: though I cannot ſay B.'s joining will 
much mend the title, becauſe B. 's remainder ſeems to be 10 
a contingent remainder, and not veſted; PW | 
h 


BEV. FILMER. 
Uron further conſideration of this Caſe I am indlines if 


, | remainder er 
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mainder to B. is a veſted remainder, becauſe the contin- 
rency muſt happen upon the determination of the parti- 
cular eſtate on the death of A.; and therefore, for the 
ons before mentioned, I think B. ſhould join in the 
onveyance with A. 


oth April, 1749. 
N. B. B. did join accordingly. 


Vide 1. Lev. 11. 2. Saund. 380. Salk. 224. 3. Rep. 20. 
10. Rep. 85. Carthew, 203. 1. Inſt: 43. a. 


8 * 


— 


r. 

n, N | 

e Va ſettlement previous to the marriage of mr. Free- 
love, a freehold leaſe of an eſtate held under the biſhop 

, pf Wincheſter fot three lives, was veſted in truſtees, in 

''s ruf? | 


For mr. Freelove to take the rents for life; then 

For his wife to take the rents for her life; then 
Uro dive s truſts for the benefit of their children, 
nd ſubject thereto; then 


us THar the ſaid truſtees ſnould convey and aſſure the ſaid 
= eaſehold premiſes, and all their eſtate and intereſt of and 


n the ſame, to ſuch perſon or perſons as ſhall be heir or 


he eirs of mr. Freelove and his her and their heirs and &, 
no en,; and to for or upon no other truſt intent or pur- 
he Poſe whatſoever. | | 

4a THE marriage has been had about twenty-five years, 
nd there has been no iſſue ot ſuch marriage, nor is there 


ny expectancy of iſſue. | 


BE. FILMER. 


33 


Cast 3. 
A. B. upon his 
marriage, con- 
veys lands, 
which he held 
under a freehold 
leaſe for lives, 
in truſt for him - 
ſelf for life, and 
afterwards for 
his wife for life; 
and then upon 
divers trnits for 
the henefit of 
the ifſve of the 
marriage, and 
ſodject thereto, 
upon truſt to 
© convey. the 
« ſame to ſuch 


| « perſon or per · 
be ſons as ſhould be heir or heirs of A. F. and his her and their heirs and aſſigns.” —1 here 
tly ing no iſſue ef the marriag:, the ſeveral Or1810x8s of Mr. WIt Das au, Mr. Yours, 


on or of purchaſe ? 


W1LL the words marked above by the Italic characters 
e deemed words of limitation ſo as to enable mr. Freelove 
o diſpoſe of the reverſion of the eſtate by deed or will, in 
aſe of no iſſue? or, Will they be deemed words of pur- 
haſe, and thereby occaſion the eſtate to deſcend to ſuch 
jerſon as ſhall be the heir or heirs of mr. Freelove, how- 

Vor, II. D ever 


{ Mr. Boorn, Whether the terms of the ultimate truſt would be deemed words of hmi- 


| Quzre. 


Mr. WII IIA - 


6 RN 8 
Mr. Your n's 


— — — - 


LIMITATIONS» 


ever he ERS; eee 
without ifſue ? 


1 THINK, that ite words in nuler will not be 
deemed words of limitation, fo as to give mr. Freelove aft 
power to diſpoſe of the reverſion of the eſtate by deed or 
will in caſe he has no iſſue : but the words, I think, will be 
deemed words of purchaſe; for the word heirs is not always 
and of neceſſity to be intended as à word of limitation; 

and as the eſtate is veſted in truſtees, it will, I think, re- 
main in them till it be ſeen who ſhall be the heir of mr. 
Freelove; and then the truſtees are to convey to ſuch per- 
fon as ſhall anſwer that deſcription, and to his heirs; for 
there being words of limitation added to the word heir or 
beirs will, I think, make the firſt words heir or heirs words 
of purchaſe; and the truſtees will be obliged to convey to 


ſuch perſon who ſhall be his heir at his and his wite's 
death without iſſue, and not to his grantee.” 


Lincoln's Inn, R. WILBRAHAM. 
-— 55 1764. | : 

1 AM of opinion, that mr. „ may by deed or 
will diſpoſe of the intereſt in this freehold leaſe, ' after the 
death of the wife, and failing children of his marriage, in 
Ake manner as any owner of a freehold leaſe limited to 
- himſelf and his heirs; in which cafe, though the heir may 
| fake as a ſpecial occupant in caſe no diſpoſition be made to 

the contrary, yet the leflee whoſe heirs are deſcribed has 
dhe abſolute property, and may diſpoſe of the leaſe. I he 
ſtatute of frauds 29. Car. II. c. 3. f. 12. has enabled ſuch 
leſſees to deviſe their eſtates held pur auter vie; and 1 
think, that the ſuperadding words of limitation to the 
words fuch perſon or perfans as ſhall be heir or heirs of 
mr. Freeloye, will make no Ag Ka this caſe. They 
are ſuperfluous ond -- 


V c. YORKE 


THIS 


t mHj ww. 


* 
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Books that the words ſuch perſon or perfons as ſhall be 
heir or heirs of F. are to be taken as words of purchaſe, 
eſpecially when they have words of limitation grafted upon 
them, as here there are by the words“ and his her and 
« their heirs and affigns.” All the Caſes agree, that ſuch 
words as are here uſed in the firſt part, amount to a de. 
ce. a [criptio perſone or perſonarum, and give no right to the 
nr. original taker, or veſt any reverſionary eſtate or intereſt 
WH whatſoever in him, but are words 6f purchaſe applicable 
for to the perſon who is the heir. | 

el Hap this been a ſettlement of lands held for an abſolute 
qs eſtate of inheritance, the limitation, upon which the que- 
ſtion ariſes, would have amounted to a contingent remain- 
der, and then the tenant for life might, by feoffment or 
fine, have deſtroyed it by the deſtruction of the particular 
eſtate, the fee being in abeyance: but the premiſes here 
are held by a leaſe for lives, and the claimants can have no 


can be no fee in abeyance, and conſequently here is no 
contingent remainder capable of being deſtroyed. This 
limitation amounts only to a deſcription of a ſpecial occu- 
pancy, which no act of mr. Freelove can ſet aſide. This 
point I remember was agreed upon a Caſe that came before 
fir Dudley Ryder, mr. Filmer, and myſelf; and we all 
held, that upon freeholds deſcendible held pur auter vie, 
all the limitations amounted to deſignations of ſpecial oc- 
Cupancy, and that then there could be no contingent re- 
mainders whatſoever ; and fo I think in the preſent caſe, 
I surrosx this was a ſettlement made by the father or 
mother, or ſome other relation, of mr. Freelove on 
his marriage, and that they took this method, in default of 
iſſue of the marriage, to ſecure this eſtate to his brothers 
or ſiſters and their iſſue. I mention this, becauſe, if mr. 
Freelove was himſelf the only grantor, theſe limitations 
; | D 2 | might 


more than a freehold deſcendible: therefore, here there 


38 
THIS Caſe would bear a good deal to be ſaid upon it, Mr. Boorn's 
but I think it is needleſs. There are many Caſes in the Wtex. 


36 | LIMITATIONS, 
might be conſidered as not within the compaſs of the 
marriage agreement, and fo voluntary and fraudulent againſt 

{ purchaſers: but in this there are great niceties. | 


Lincoln's Inn, JA. BOOTH. | 


: July 5 1764. 


* 


Cas 4. 7 | 
A . BY indentures of leaſe and releaſe, bearing date reſpec- 
„ tively the 17th and 18th days of April 1703, Thomas 
rediraments are Wiſe, gentleman, deceaſed, did grant unto John Wiſe 
conveyed to the and Edmund Riſdale, gentlemen, and their heirs, a meſ- 
vſe oi E. I. and ſuage and lands at Burton Leonard, with the appurtenances, 
ns wire for to hold to the uſe and behoef of Henry Iveſon and Alicia bis 

ves, er” 0 x f 0 

the life of the Wiſe, for and duringetheir natural lives, and the ofe of the 
ſurvivor of © longer liver of them; and from and after their deaths, to 
them ; remain- - the wſe and behoof of the iſſue of their two bodies between 
— 1 yr uſe them lawfully begotten or to be begotten ; and for defauit of 
Of their tro bo- ſuch iffues to the right heirs of the ſaid Alicia for ever. 
dies; remainder HENRY IvEsoON and Alicia his wife had iſſue one fon 
to the uſe of the only, who died in his mother's life-time, having iſſue many 
wife in fee. I | 
The Or:ix10N | | 10 
of Mr. Boor a, What eſtates the huſband and wife, and their children 1efpeRtively, took 
under theſe limitations, | 


Cure WIA eſtate did Alicia Iveſon and her only ſon reſpec- 
: tively take under the above ſettlement ? 


Anſwer. THE word iſſue in a will is a word of limitation, and 


| has the fame effect and operation, and is deemed to be 
_ almoſt of the ſame import as the words heirs of the body; 
_ but in a deed no eſtate of inheritance can paſs but by pro- 

per technical words of limitation, which are the words, 
bit or her heirs, or his or her right heirs, or the heirs of 
the body: theſe words are abſolutely neceſſary, or at leaſt 
- ſome of them; and the word iſſue will not do. See 1. Roll. 
Abr. 837. Nevil and Nevel. Co. Lit. 206. 2. Inſt. 334 
Co. Lit. 28. a. Brownlow, 152. 2. Lord Raym. fo. 1440 
. Comyn's Reports, 457. 561. Makepeace and Fletcher, 
1 0 But 


LIMITATIONS. 


But the word iſue in a deed is a word of purchaſe, and 
has a proper ſignification of its own: it is equivalent in its 
import to the word child or children, and gives to that 
child or thoſe children an eſtate for life : therefore, by the 
indentures of leaſe and releaſe of the 17th and 18th of 
April 1703, here ſtated, Henry Iveſon and Alicia his 
wife were joint tenants for life, with remainder to their 
only ſon for his life, with remainder to Alicia in fee: and 
as the caſe has happened, that this only ſon of Henry and 
Alicia died in his mother's life-time, I think, when ſhe 
ſurvived her huſband, her eſtate for life, and her reverſion 
in fee, became conſolidated, and thereby the eſtate for life 
merged, and became extinguiſhed in the inheritance : and 
ſo Alicia (if ſhe was ſui juris) could by deed or will 
ſettle, deviſe, or diſpoſe of the lands as ſhe pleaſed; other- 
wiſe thoſe lands would deſcend to her heir at law. 


Lincolo's- Inn, 


JA. BOOTH, 
July I LT) 1766, 


A, Being ſeiſed of al 

the iſland of Jamaica, and having 
daughters, by deed-poll (being then in Great Britain), in 
conſideration of the natural love and affection which he had 
and bore for his eldeſt fon B. then alſo in Great Britain, 
but going to reſide at Jamaica, and for and towards mak- 
I's a competent proviſion and future maintenance for him, 
did freely and abſolutely give, grant, bargain, and ſell, 
unto the faid B. all thoſe 600 acres of land laid out for 
him the faid B. deſcribed in the plot thereto. annexed, 
bounding as therein mentioned, being part of the ſaid large 
tract of - uncultiyated land, to hold the ſaid lands thereby 


arge tract of uncultivated land in 


63 5. 
four ſons and two 4. 2. by deed- 


poll, in confi» 
deration of na- 
tural love 
and affection, 


large tract of 
uncuhivated 
land in Jamaica, 
to hold to his 
ſaid ſon for life; 


remainder d to the child or children of the ſaid B. lawfully begotten and to be begatten 
* and for want of ſuch,” to the heirs and affigns of 4. B. A. B. afterwards, by his will, 
deviſes his reverſion to G. and dies. The eldeſt ſon, upon the dea /h of A. B. executes ſuch 
deeds concerning the lands compriſed in the ſeulement, as, by the laws of Jamaica, have 
the effect of a fine and recovery.— The Oy1x10wn of Mr. Boor u, In. what manner the 
deed poll operated, what eſtates the eldeſt ſon and his children took thereby, and what was 


the effect of the deeds executed by the ſon, a 


given, 


| 
| 


2 


count of any 


intermarried there, and had iflue ſeveral children, ſome 


Avg: % 2753- 


5 intended ſo to be, unte the ſaid B. and his 


3 viſed; and bequeathed to his other younger ſon C. certain 


munture or kind ſoever that he ſhould be poſſeſſed of, inte- 


dy bis ſaid will gave, deviſed, and bequeathed to his faid 


do him and che heirs of his body lawfully begotten; but if 
huis ſaid fon C. ſhould die without ſuch heirs, then the ſaid 
deeſtator's will was, that all his eſtates, of what nature or 


LIMITATIONS. 


ns, during the term. of his natural * and after 75 
deceaſe, then to the child or children of the ſaid B. lawfully 
begotten and to be begotten; and for want of ſuch, to the 
heirs and affigns of the faid A. for ever; ſubject to this 
proviſo, that if the faid B. ſhould be minded or deſirous 
to ſell and diſpoſe of the ſaid lands thereby given to him, 
he ſhould firſt give the preference and offer in writing to ſur 
the ſaid A. his heirs, executors, and adminiſtrators, be- and 
fore he ſhould make ſuch fale (yas 1 yo and. = non - me 
complying therewith, ſuch lands ſhould go to and be en- the 
joyed WT perſon or perſons as the Bd 4 ould by 
deed or will appoint; and for want of ſuch appointment, 
ſhould go to and be enjoyed by his the ſaid B.”s brothers 
or heirs at laty; and that that giſt or grant ſhould be deemed 
and taken in full ſatisfaction and lieu of any right, claim, 
or demand, or | en right, claim, or demand, on ac- 
ettlement, writing, or writings, will, or 
dther pretence whatſcever. . 4 
IMMEDIATELY after the execution of the ſaid deed-poll, 
B. went to Jamaica, and entered into poſſeſſion of the 
hands granted him by ſaid deed-poll, and ſettled a valuable 
ſugar-work thereon. B. ſoon after his arrival in Jamaica 


born in the life-time of 4. the father, and ſome after his 
deceaſe. — — - 

A. DIED in the year 1754, and by his laſt will and teſta- 
ment of this date, duly executed, gave to his fon B. 1co0l, 
Jamaica currency, and made proviſion for two of his 
younger ſons, and for his two daughters; and gave, de- 


valuable plantations and lands in Jamaica, therein 781 
larly mentioned, and amongſt others, that tract of uncul- 
tivated land which he then poſſeſſed: And as to all the reſt 
of his eſtate or eſtates, both real and perſonal, of what 


reſted in, or entitled unto at his death, and not therein or 
any otherwiſe given or diſpoſed by him, the faid teſtator 


ſon C.; and all the reſt therein mentioned to the ſaid C. was 


kind ſoever, be equally divided between his ſaid three ſons 

2 being one of them) and two daughters, and their 
irs for eyer. * . f 

B. Ar- 


| pa 
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B. AfTER the death of 4. executed deeds concerning 
ſaid lands compriſed in ſaid deed-poll, which according to 
the laws of Jamaica have the force of a fine and recovery; 
and afterwards about the year 1758, B. having then a wife, 
and by her four children, viz. one ſon and three daughters, 
executed a deed of ſetthement of faid lands, hereby raiſing 
a term for ſecuring an annuity to B. and his wife, and the 
ſurvivor, during the term; and the reſidue of the rents 
and profits during the term to be applied towards the pay- 
ment of the juſt debts of B.; and ſubject to faid term to 
the uſe of B. for life; and as to the other moiety, and alfo 
the firſt mentioned moiety, after the deceaſe of B.'s wife, 
to the uſe of all and every the child or children of the ſaid 
PB. by his faid then wife, and their heirs and aſſigns for 
ever, as tenants in common. * 
B. DIE in 1767, leaving his ſaid wife, his ſon D. and 
three daughters. C. is ſtill living, and the fortune left 
him by bis ſaid father A. was very valuable; but D. had 
nothing from A. but ſaid lands, and the legacy of 1000. ; 
the former he improved by ſettling a ſugar- work thereon, 
as above mentioned. D. the ſon of B. is the youngeſt of 
his children. 
WHAT eſtate did B. take under ſaid deed-poll from A. 
in the lands thereby granted? Was any and what eſtate 


1 AAPSETT EET HaS 


is remaining in A. in ſaid lands, after the execution of ſaid 
4 deed-poll? If ſo, Did ſuch eſtate paſs by his faid will to 
a- his ſon C.? or, Did the ſame go to B. as the eldeſt ſon 
l, and heir at law of A.? es 
e- .- THE deed- poll here muſt, as I think, operate as a co- 


venant to ſtand ſeiſed, * There is no other way for it to 
operate. The intent certainly was to give B. an eſtate 


ſt tail in the 600 acres. The unſkilfulneſs of the perſon 
at who had the penning of. that deed, has fruſtrated that in- 
op tent. In a deed, no eſtate of inheritance will paſs from 
* the grantor, fave under the word þeirs or heirs of the body. 
id Here the limitation in the habendum is to B. and his aſ- 


ſigns, during the term of his natural life; and after his 
geceaſe, unto the children of the ſaid B. lawfully begotten 
and to be begotten; and for want of ſuch, to the heirs 
and aſſigns of the ſaid A. (the grantor) for ever. | 


Anſwer, 


. Quare. 


LIMITATIONS. 


Ir this is a covenant to ſtand ſeiſed, as I clearly think 
it is, according to the Caſe of Croſſing and Scudamore, 
Vent. 137. then the conſideration of love, &c. will ex- 
tend to B.'s children, they being the grandchildren 
of A.; ſo that after A.'s expreſs eſtate for life all the chil. 
dren of A. ſons and daughters, will take as joint-tenants; 


but there being no words cf limitation to give them an 
eſtate of inheritance, they can only take as joint-tenants 
for their lives, and the life of the ſurvivor. The further 


limitation to the right heirs of A. the grantor, I take 
either to be void; and fo jt will operate the ſame as if it had 


not been inſerted at all, or elſe there will be a reſulting uſe | 
to A. during his life by implication z and that eonjoining 


with the limitation to the right heirs of A. will operate as 
limiting the reverſion in fee to him, which again comes to 


the ſame thing; as may be ſeen in Co. Litt. 22. b. where 
lord Coke reafons upon the Caſe of Fenwick and Mitford, | 


and ſuch like Caſes. 
IT follows from hence, that the reverſion expectant on 


the eſtate for life limited to B. and on the eſtate in joint- 


tenancy for the lives of B. s children, remaining veſt in 


4. the fame muſt paſs by 4.'s will to C one of his younger 


ſons in tail; with remainder to the teſtator's other three 
ſons and his two daughters, as tenants in common in fee. 


Uron the death of B. To whom, "od for what aflits, 


did faid lands granted by ſaid deed-poll paſs ? Does the deed 
of ſettlement made by B. in 1758 operate on any and what 
- eſtate or intereſt B. in ſaid lands? and, Whom are 
© aid lands now veited in, and for what eſtate, and with 


what remainders over or reverſions expectant (if any), and 
to whom? 


BY the death of B. a n her 


mentioned devolved by way of remainder on D. and on his i 
three ſiſters, as joint-tenants for life. The reverſion 28 
by the will of A. to his deviſces. 


| Tu 


LIMITATIONS. 


Tax method of barring intails in Jamaica is eſtabliſhed 
by acts of aſſembly there, which have an effect ſimilar to 
our acts of parliament. Deeds deriving their force from 
acts of parliament will not operate tortiouſly, ar hy way of 
forfeiture. Wherefore, as there was no eſtate tail created 
by the deed poll of the 4th November 1746, I conſider the 
deeds executed by B, to bar the ſuppoſed entail, and alſo the 
deeds creating a new ſettlement or entails of theſe, as ope- 
rating no further than as a grant of all his eſtate and inte- 
reſt in the premiſes; and he having only an eſtate for life, 
and that eſtate being determined by his death, thoſe deeds 


and ſettlements are now become mere nullities. The reſt 


of this Queye is anſwered in the third and fourth Ines f 
this paragraph. 


Lincoln's Inn, JA. BOOTH. 
December 3, 1770, 
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3 ſtat 
Cari. _JOSEPH BLAYDES, of Hull, thip-builder, did, {Mt ü 
. B. feiſed of by his will dated the 15th of September 1693, deviſe 
Lnds in fee in « "his meſſuage and yard and ſheds, and other appurtenances, P10! 


regiſter county - to his three ſons, William, Thomas, and Joſeph, and. to 


d&miſed the fame 


- for five hundred 


years, by way of 


Anne his daughter, and to their heirs, equally to be divided 
between them; and William had afon Joſe 


by his former 


: 


of the ſaid meſſuages and premiſes ; and by.deed quadri- 


mortgage: and wife. | 5 
afterwards made Ix mary Term 1699 William the fon and Elizabeth l 
kis will, and de- thig-firſt: wife join with others in a fine of the fourth part Pat 


is wiſe e; . + ; "+ | 
wi pron his partite, dated 1ſt day of April following, declare the uſes 2 
children by her, of the ſine to be to the only uſe of Jeremy Shaw and par] 
being his ſecond 8 mol 


wiſe, as tenants 
in common in 


illiam Mould, and James Mould and Benjamin Blaydes, 


their heirs and aſſigns for ever. 9 


fee, and dies, By deed dated the 5th February 1701 the ſaid William 

The wife owit= Blaydes, in conſideration of 148]. to William, and ö 
ting to regiſter 40l. 128. 6d. to Thomas, and 40l. 125. 6d. to Anne, conveys 
=> _ _ the premiſes to Benjamin Blaydes and his heirs, under a pro- buf 
deing in poſel. viſe, that if William paid to Benjamin 230l. at certain days, q 


then Benjamin and his heirs ſhould ſtand ſeiſed of the pre- 
miles to the uſe of the faid William Blaydcs and his heirs ; um 
which money was paid out of mr. Mould's money, gd April 
1716. William Blaydes, in confideration of 200l. demiſes, 
„ bargains, and ſells, to William Mould, the premiſes, to hold 
for five hundred years, at a penny rent, under a proviſo to 
. 210] in April 1717 : ol. of this money was mr, 
ould's, and 1 30l. was 'I'homas Blaydes' money. 
WilLLiam BLAYDEs gives by his will, dated 7th Jan, 
1716, to Mary his wife for her natural life all -the ſaid 
promiſes ; and after her death, to his nine children, 
| illiam, James, Benjamin, George, Thomas, Jonathan, 
Elizabeth, Mary, and Alice, and their heirs, equally to be 
divided amongſt them; and if any die before the age of 
twenty-one, or be married, then to the ſurvivors in fee * 


Hmple. 


Mr. Wend: ori ron, Whether the teſtator's widow, who had afterwards regiſtered the 
will, may redeem the farit mortgage, without paying off the mortgage made by the heir at 
hw ? | a ; 


AND 
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Aup gives to his eldeſt ſon Joſeph, by Elizabeth his 
rſt wife, 51. to be = him within a year after his deceaſe; 
e ſame to be in full of his claim out of his real and perſonal 
ſtate. ; 

Mary, the widow of William Blaydes, by leaſe dated 
e 17th July 1718, demiſes to Joſeph, the eldeſt ſon by 
he former wife, all the premiſes for thirty-one years, 


d, at the yearly rent of 25]. and he entered to the premiſes 
ſe ntil ejected; for John Wilkinſon paid the 200]. to mrs. 
s, Mould, executrix of mr. Mould, and takes an aſſignment 
to f that mortgage, and has brought his ejectment and 


covered poſſeſſion; and Joſeph Blaydes attorned to him, 
and is in poſſeſſion. Mary Blaydes the widow has tendered 
he principal money, with the intereſt and charges; to John 
ilkinſon ; and he refuſes to receive it, being in combi- 
ation with Joſeph Blaydes the heir at law, who pretends 
he will of his father William Blaydes is void, becauſe it 
was not regiſtered at Beverley, according to the act of 
parliament ; and fince that Joſeph Blaydes has made a 
mortgage of the premiſes to his father-in-law Iſaac Garrett, 
pon pretence of 500l. borrowed of him; and has re- 
giſtered the mortgage at Beverley. 


and her and her children the reverſion in fee, by her 
huſband's will, can redeem the premiſes, and the firſt - 
ortgagee be compelled to take principal, intereſt, and 
oſts, notwithſtanding the omiffion to regiſter the will in 


33 time, as not knowing the act ; and the will is now re- 
ril p iſtered ? d | 
10 IAM of opinion, that if Garrett be really and bond fide Anſwer. 


a mortgagee for ſuch valuable conſideration, the widow 
and her children cannot redeem the firſt mortgage without 
edeeming alſo Garrett's mortgage made by the heir, for 


14 want of regiſtering the will in time; but if there was no 
en, oney bond fide paid by Garrett, then the heir's conveyance 
be d him is a voluntary conveyance without valuable conſi- 
of eration; and in ſuch caſe the will is not made void againſt 


uch ſubſequent conveyance for want of regiſtering in 
ime. | | 1 


Ir a bill in chancery be adviſed, What arties muſt be 
: I CONCEIVE, 


WreTHeR Mary the widow, who has 4 life-eſtate, 1, Quere. , 
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Anſwer. I CONCEIVE, à hill in equity is the proper method 
in this caſe; wherein the heir and both Wilkinſon and 
Garrett, the two mortgagees, may be made parties, and 
the will may be eſtabliſhed, and a diſcovery had to the 
reality and conſideration of the latter mortgage; and the 
widow and her children, who muſt be plaintiffs, will be 
admitted to redeem, on payment of what is really due 
on the faid mortgages. 


Feb. 9 17245. J. WARD, 


— — _— — 


&  —*Y 


c. Y indenture of mortgage, Fluellin Aſpley, in 0 
— — r B tion of 600]. mis to doctor 1 9. Wadſworth 
demiſed for five ſeveral parcels of land in Plaiſtow and Weſtham, therein 


hundred years particularly deſcribed, with the appurtenances, to hold for 


_ | by way ofmont= fee hundred years, ſubject to redemption on payment 


_ of 600], with intereſt, on the 18th of January then next. 


affigned for this term to a ſecond mortgagee. The mortgagor then, tor ſecuring a turther 
futn, conveys the fame eſtates, with other heredjtam.nts, to a trulbes in ſee tor the ſame 
mortgagee; and after ward deviſes his real eitate ro hig three daughters, and gies, 
The mortgagee then deviſes all his intereſt in the mortgaged premiſes to truſtets for the 


benefir of A. and F. two of the mertgago:'s daughters, far life, and afterwards for theit 


chileren, and appoints two to he his executors, and dies. The heir at law of the truſtee in 
fee (who had died inteftare) devifes all her rea} eit te ro the ſame A. and F. and dies. 
£. deviſes her real eſtate to F. and dies wi - hout iflue, F. then deviteq the mortgageg 

iſes, with other hereditaments (after the dece ſe of one who died in her life-time), 
to R. P, and 4. O. and dies without iſſue. — Mr. P-—"s Oris ton, Whether, upon this 
failere of iffue of A. and F. the ſurviving executot of the mortgagor would, notwithitanding 


the merger of the term of five hundret years by the n W and un unden of the legal 


fee, by the deviſe of the heir at law of the truſice, with the equity ot redemption in A and F. 
compe! the deviſees under F.'s will to the pey ment of the ROW OE to the teſtator of 
the ſur viving excoutor ? 


13. July 1734- "By indenture tripartite between Anne Oldfield, ſole 
executrix of the = doctor Wadſworth, of the firſt. part; 
the ſaid Fluellin Aſpley, of the ſecond part; and Thomas 

ening, doctor in divinity, of the third part; after reciting 

_ tae above mortgage it is witneſſed, that in conſideration 

of the ſaid book, paid by doctor Hening to mrs. Oldfield, 

, ſhe aſſigned the es to the faid Hening for the 
remainder of the ſaid term of 2 hundred years, 


Docros 
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109 DocToR Hein, being only a truſtee for Samuel 
.nd Brackley, executed a- deed of truſt, and afligned the 


ortgage to Brackley, with Aſpley's conſent, 
By deed poll indorted . ſaid laſt deed, Fluellin 
Aſpley, in conſideration of a further ſum of 4ool. then 
ent him by Samuel Brackley, charges the premiſes with 
payment of that ſum, and intereſt, | 
By another deed poll he charges the premifes with 3ool. 
more, advanced by Brackley. 
By indenture of mortgage the ſaid Fluellin Aſpley, in 
onſideration of 1200l. paid him by Brackley, demiſes 
o him ſive- ſeventh parts of two meſſuages in Baſinghall- 
ſtreet, and two meſſuages in Cateaton-ſtreet, to hold for 
ir hundred years, ſubject to redemption on payment of 
1248]. on the 26th Auguſt following. : 
INDENTURE tripartite between the ſaid Fluellin Aſpley, 
Band Anne, Jane, and Frances Aſpley (daughters of ſaid 
luellin), of the firſt part; the ſaid L—_ Brackley, of 
he ſecond part; and James Brackley, of the third part; 
eciting the above mortgages, and that there was then due 
from faid Aſpley to Brackley 1 300l. beſides intereſt ; and 
hat a marriage was to be had between Chriſtopher Gibſon 
nd the ſaid Jane Aſpley; and that the ſaid Aſpley had occa- 
ion to borrow the further ſum of 22001. (of which 1000. 
was agreed to be paid by the faid Aſpley in part of the mar- 


rener 
* conſideration of 1 3ool. already advanced, and of 1 200l. then 
lies. paid to Aſpley by Samuel Brackley, making 2500l. the ſaid 
e Fluellin, Anne, Jane, and Frances Aſpley did grant, 
me), 


&c, unto James Brackley (a truſtee nominated by ſaid 
Samuel Brackley), and his heirs, all thoſe five-ſevenths 


— of the above hcuſes ; and alſo the premiſes at Weſtham 
d F. and Plaiſtow,; and alfo a mefluage called Cole Harbour, 
t of 


and thirteen acres of meadow, with the 2ppurtenances, 
at Finchley and Barnet ; and two meſſuages in the ſame 
pariſhes; to hold to ſaid James Brackley, his heirs and 
aſſigns, upon truſt to permit the faid Fluellin Aſpley 
and his aſſigns (ſubj ect to the ſaid mortgages) to receive 
the rents of all the premiſes for his life z and after his death, 


ung upon truſt to fell the fame, and thereout to pay all money 
ion that ſhall be due to the ſaid Samuel Brackley for principal 
= and intereſt on his ſaid mortgages ; and then to pay the 


reſidue to the ſaid Anne and Frances Afpley equally; 
with a covenant, that in caſe Samuel Brackley ſhould 
advance any further ſum for the advancement of ſaid Anne 


*. 


27. Jute 1739. 


21. Mar. 1739. 


27. Aug. 1740. 


28. Aug. 1740. 
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or Frances Aſpley, the faid premiſes ſhould be chargeabl: 
therewith. © q 1 | 
SAID Fluellin- Aſpley, by will duly executed, gives all 
his eſtate, real and perſonal, after payment of FROM and 
funeral, between his three daughters, Anne Aſpley, JaneW 
Gibſon, and Frances Aſpley, it being his intention they 
ſhould all have equal fortunes z and appointed Chriſtopher 
| Gibſon and Samuel Brackley executors. + - 
= Ms. AsPLEY's eſtates deviſed by this will were mort. . *© 
. for the full value. He left little or no perſonal eſtate. . © 
: Gibſon received for her fortune about 3oool. which Þ 
= was more than one-third of her father's eſtate, and died es: 
\| without iſſue. | | 
. Jul, 774+ SAMUEL BRACKLEY, by will duly executed, after f 
{| | ſeveral deviſes of other eſtates, has the following clauſe :— 
| | n Wbereas I have ſeveral mortgages on the eſtate of my. 
=_— « brother-in-law Fluellin Aſpley, deceaſed, amounting to © 
1 « 35001. and the faid eſtate is indebted to me in a conſi- 
& derable arrear of intereſt, and for money advanced to pay 
<< my brother Richard Brackley's annuity due from my 
4 faid brother-in-law's eſtate : now I do hereby give and 
« deviſe all my right, title, and intereſt, of, in, and to, my 
& faid brother-in-law's eitate now in mortgage to me, 
< and all money due to me thereout, unto my brother 
« James Brackley and Chriſtopher Gibſon, their heirs, 
& executors, and adminiſtrators, in truſt nevertheleſs to 
& permit my nieces Anne and Frances Aſpley to receive 
the intereſt and profits during their lives, ſhare and ſhare 
* alike ; but in caſe either of them ſhall die without iſſue, 
then the ſhare of her fo dying ſhall go to the furvivor. 
And my will is, that in cate my faid nieces, or either of 
them, thall leave any child or children, then the ſhare 
of her or them fo leaving children ſhall go to and be 
 « payable to ſuch iſſue, when they ſhall attain the age of 
« twenty-one years; and in the mean time the i and 
profits ſhall be applied fot their maintenance. And! 
1 my ſaid brother James, and nephew Chriſtopher 
* Gibſon, and the ſurvivor, to call in all ſuch money a8 
* .< ſhall be due to me from the eſtates of the ſaid Fluellin 
* Aſpley, and to place the ſame at intereſt, on government 
| 4 or other ſecurity, upon the truſts aforeſaid. But it is my 
—_ . & expreſs will, that if the arrears of intereſt due to me, 
* with the money I have paid on account of my brother 
| & Richard Brackley's annuity, ſhall amount to more than 
-« 500l. the overplus ſhall be paid to my executor, marks 
- 1 « deem 


- 
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deemed part of the reſiduum of my eſtate ; it being my 
intention, that my nieces and their children (if any) 
Ws ſhall have only 4000l. and the intereſt as aforeſaid. 
And in caſe ſuch arrears of intereſt,” and what ſhall 
© be due to me at my deceaſe on account of what I have 
advanced for my brother Richard Brackley's annuity, 
ſhall not amount to 5ool. then I direct my. executor 
© to make up the ſame cool.-and to pay the fame to my faid 
* truſtees, ſubject to the ſame truſts before declared 
concerning the principal money due to me from my 
brother Aſpley's eſtates.” Then, after ſeveral mare 
legacies, he has the following clauſes : “ As touching 
© the reſt and refidue of my perſonal eſtate, I direct the 
{ame ſhall be divided into two equal parts: one moi 
©« thereof I give to my faid brother James Brackley ; and 
the other moiety I give to my faid brother, his executors, 
& c. upon truſt. to inveſt the ſame upon government or 
other N with the approbation of my ſiſter Dorothy 
Taylor; and to pay the intereſt and produce thereof to 
my faid ſiſter Taylor for her life; and after her deceaſe, 


e direct that the moiety ſo given in truſt ſhall be divided 

= into two equal parts; and one moiety thereof I give to 

me. my ſaid brother James, in caſe he ſhall ſurvive my ſiſter 
the 1 aylor ; and the other moiety I give to my nieces Ann 
ir, and Frances Aſpley, to be equally divided between them, 
tif both ſhall be _ at my ſiſter Taylor's deceaſe ; 
oe © and if either of them ſhall be dead, then to the ſurvivor; 
are and in caſe they ſhall both die before my ſiſter Taylor, 
then I give 1000l. thereof to Chrift's Hoſpital, and the 


« ſurplus unto my faid brother James, his executors and 


"IF ce adminiſtrators.” —And appoints his brother executor. 

he AMES BRACKLEY by his will gives Anne and Frances 
1 be Aſpley 1000l. a-piece : then he gives his two farms in 
e e Bedfordſhire and Goool, unto Chriſtopher Gibſon and 
* ſir Anthony Abdy, upon truſt to permit his ſiſter Taylor 
nd | to receive the rents and profits for life; and after her death, 
per chen to permit the ſaid Anne and Frances Aſpley, and tlie 


longeſt liver of them, to receive the rents and profits 
WW during their lives; and after their deaths, he gave the ſame 
to the heirs of their two bodies jointly ; and declared, 
dat the boool. ſhould be deemed as if veſted in lands: 


31» Dec. 1744+ 


Sri but if Frances and Anne Aſpley both died without iſſue, 
ther ten he gave the whole to fir Anthony Abdy and his fort; 
an and appointed Dorothy Taylor, Anthony Abdy, and 
tel Chriſtopher Gibfon, executors, 1 * A 
ay . THe 


* 


4. April, 2742. 


2. et. 1757. 


s and appoint him my fole executor.” 


Other 
miſs Owen take only a life eſtate under the will of 


ſonal, to be equally divided between them ; and appointed 
39+ Dec. 2783 


inſiſts, that the mortgages made by Fluellin Afpley to 
Samuel Brackley {till ſubſiſt, and are a charge on ſuch parts 
of the eſtates. deviſed to mrs. Price and miſs Owen as were 
in Samuel's will to the miſs Aſpleys; and although no 


executor of Samuel, or by the executors of James, or any 
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Tux faid Dorothy Taylor by her will gave uhto Ahne 
and Frances Aſpley, her nieces, all her wine, plate, and 
diamonds, with all the reſidue of her eſtate, real and per- 


Gibſon executor. _ 
Tus faid Anne Aſpley by will, after many legacies, Mas r 
gives the reſidue of her eſtate to her ſiſter Frances; and 
appointed her and Gibſon executors. | 
Frances AsPLEY by her will (which is of her own {ice 
writing) (inter alia) deviſes as follows :—< I will to 
« Tryon Perkins all my eſtate called Cole Harbour on 
« Finchley Common, and Millhouſe, two tenements at 
« Whetſtone; likewiſe all my eſtate near Ham, commonly 
called Pigwell, with the two fields at Ham; likewiſe 
« my — — parts of four houſes near Guildhal}, 
during his life; and after his deceaſe, to Rebecca Price 
and Anne Owen.” —She then proceeds in bequeathing 
ſeveral pecuniary and ſpecific legacies, without mentioning 
any thing further of the above deviſed eſtate ; and concludes 
thus :—< All the reſt and reſidue of my eſtate I give and 
« bequeath to mr. Chriſtopher Gibſon ; and do conſtitute 


'T ax eſtate above deviſed was charged with an annuity 
of 60l. a-year, which itil] ſubſiſts. 
TRYoN Prxkixs died in the life of the teſtatrix. 
In April laſt Frances Aſpley died without iſſue, ſeiſed 
of the above eſtates, and of a freehold eſtate at Kenſington; 
and alſo poſſeſſed of a very conſiderable perſonal eſtate, 
abundantly more. than ſufficient to ſatisfy her debts (which 
were very trifling) and legacies. Upon her death mi. 
Gibſon proved her will, entered into the freehold eſtate 
at Kenſin and poſſeſſed himſelf of the perſonal eſtate, 
Mas. PxicsE and mils Owen have taken poſſeſſion 
of the eſtates which were deviſed to them after the death of 
Tryon Perkins. 


Two things are inſiſted on by mr. Gibſon : Firſt, He 


compriſed in thoſe mortgages, notwithſtanding the bequeſt Wn. 
demand was ever made on that account by James the 
on; Secondly, He inſiſts, that mrs. Price and 


Frances 
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rances Aſpley in the premiſes deviſed to them; and that 
by the devil. of the reſidue of the eſtate to miſs Gibſon 
has the reſidue of her eſtate to mr. Gibſon, he takes 
e reverſion and inheritance. | | 
WHETHER the money due upon the above mortgages 
as not remitted by mr. Samuel Brackley's will, and 
fſolutely given to the miſs Aſpleys and the ſurvivor of 
em, ſo as to diſcharge the eſtates now deviſed to mrs, 
ice and miſs Owen from the payment of it ? 5 

N. B. Tussx eſtates were enjoyed by the two miſs 
Wipleys during their joint lives, and by the ſurvivor, 
ithout ever being called upon by the repreſentatives 
Samuel or James Brackley for the money due on the 
ortgages; it having been always underſtood, till now, 
at theſe eſtates were diſcharged of the mortgages by the 
ill of Samuel Brackley; and if theſe mortgages till 
Wbſiſt, the intereſt thereof, with the annuity of 60l. 
annum, will quite exhauſt the rents of the eſtate. - 


THE mortgage is ſtill ſubſiſting, in point of law, 
the terms for years paſſed by Brackley's will. to the 
ſpleys ; whereas the fee remains in the premiſes by the 
ed of 28th Auguſt 1740 ; ſo that there could be no legal 
ger. But in this caſe, which is very particular, I 
Would conceive, that when the equity of redemption in the 
ole fee veſted in Frances Afpley, together with the 
hole right to the mortgage, they were ſo united together 
equity, that the mortgage, as well as the eſtate in the 
d, paſſed by her will, by the deviſe of the eſtate; 
d conſequently, mrs. Price and miſs Owen are entitled 


Car mrs. Price and miſs Owen compel mr. Gibſon 
Ws executor to Frances Aſpley, the ſurviving co-heir of 

mortgagor) to pay off the mortgage out of her perſonal 
: ich was ſufficient for that purpoſe? 


THIS kind of equity is not applicable to the preſent 
e ; for mrs. Aſpley was entitled both to the m 
Vox. II. aa nnd 


1. Quzre, 


3. Quare, 


Aafwer. 


claim the mortgage money by the will, he would have 


dut if the mortgage money paſſeth to them by the ſ. 
claim, it may be a doubt, whether they are not entitled 
che money abſolutely. This is a point of ſome nicer; 
bat! incline to. think they took no more than an e - 
. for life in bot. wy” P?) 


ins. Price, and 200l. to ber ghter, but has not a 


derable. 


| MORTGAGE, 


and the equity of redemption; ſo that if mr. Gibſon coil 


fame right to hold this as the deviſee of the land could hai 
to hold the eſtate; and the perſonal eſtate is never applie 
to exonerate the land, but where the charge is the prope 
debt of the anceſtor. But here, mrs. Aſpley being en 
titled to both was both debtor and creditor, or in tru ec: 
neither; for bath were conſolidated — | 


Wyrart eſtate do mts. Price's and ' miſs Owen take 
the lands deviſed to them by the will of Frances Afpley 
Whether 2 joint eſtate for life or * 


1 AI ef opinion, that mrs. Frice and miſs Ow: 
take only an eſtate for life by this will in the land 


— 


Mas. Asrizy by her will ives a acy of 200]. 


-44 


inted” any time for payment of any of her legaci n. 
Jer bis ee ſing} her nal ' eſtate very con sb: 


Can rs Price her daug hter compel mr. Giblc 
AE eee No pay ed off theſe gde 2 


THEY are entitled to their legacies, with inter 
Jer alter the teſtatrix s death, 


Ober 11, 1758. | % 1 


PF 
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is clear, that a mortgagee may call in his mortgage Case . 

money when he pleaſes, and may require it ſo be paid at The Or in ion 
ſhort a warning as he pleaſes ; for it never was held, fra 
at upon a trial of an ejectment, or upon a bill to forecloſe, Counsz:. upon 
e plaintiff ſhould be nonfuited, or the bill diſmiſſed, (rm es d, 
decauſe the mortgagee did not give ſix months notice to payment of mos 
ay the money ,ip, or any other definitive notice, "The odge, 2 
eaſon is, becauſe at law the eſtate is his own; and no the production 


ce Notice is requiſite to entitle a man to recover his on — — 
lc) who ſtands in the ſituation of mortgagee; ſo that hen - bor or tis 


rer the mortgagee calls for his money, the mortgagor * 
uſt pay it; and the mortgagee may at his pleaſure 
proceed at law to recover the poſſeſſion, or in equity to 
forecloſe. But the mortgagor is not in the ſame ſituation: 
he cannot compel the mortgagee to take his money at a 
moment's warning; he muſt give the mortgagee ſix 
months notice to recover it; or, which is the ſame thing, 
pay him ſix months intereſt in advance; becauſe the day 
of redemption at law being paſſed, he has loft his eſtate at 
law, and can be let in to redeem by a court of equity only; 
and a court df equity will not aſſiſt unleſs he will do equity: 
and the court holds, that it is equitable that the mortgagor 
ſhall give ſix months notice of paying in the money, to 
able the mortgagee to provide anothet place for it; 
ſo that it is incumbent on a mortgagor to give notice. 
But when the mortgapee requires payment, all notice 
is out of the caſe: it is not notice, but a demand, which 
[the mortgagee has a right to make, without any limitation 
of time whatever; and conſequently, when the mortgagee 
has demanded his money, the mortgagor may bring it him 
the next day, and if he refuſes tb receive it he can no 
longer demand intefeſt ; for his demand of the money 
has made notice from the mortgagor wholly unneceſſary. | 
rr 
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MORTGAGE. 
it muſt be brought to him perſonally ; for though a placs 


of repayment is mentioned in the mortgage=deed, yet the day 


el repayment being paſſed, the mortgagee is not bound to 
attend there; and therefore it muſt be brought to him 
perſonally. _ Te is thus upon a general demand; but he 
may give a ſpecial notice. The mortgagee, when he 
makes the demand, has a right to appoint a time and place 
for payment of the money; and then the mortgagor muſt 
attend at the time and place prefixed by the mortgagee to 
tender the money z otherwiſe intereſt will run on to the 
time of actual payment. But if the mortgagor comes with 
the money to the mortgagee, or to the time and place 
appointed, he has a right to require a production and 


delivery of the mortgage-deed, and to have it delivered 


up to him; as the production and delivery of the mortgage- 
deed is the proper evidence to the mortgagor that the 


| mortgagee has not aſſigned the mortgage to any other 
_ perſon, but has the right to receive the money. Suppoſp 
the mortgagee has received the money from a third perſon, 
and aſſigned over and delivered the mortgage-deed to thy 
aſſignee, and then calls on the mortgagot, who is ignorarit 
of the aſſignment, for the money, and he pays it without 


requiring to have the mortgage - deed delivered up, moſt 
certainly the aſſignee can have no benefit of the mortgage, 
nor compel him to pay it over again, though the original 
© mortgagee who received the money is become inſolvent. 
But this is confined to the delivery of the mortgage-deed ; 


- for the mortgagor has not a right to annex a condition 


_ to the, payment, that the mortgagee ſhall execute an 
_ affignment ; becauſe it frequently happens, that a proper 


alignment or reconveyance cannot be prepared _ 

' an inſpection of the title-deeds in the mortgagee's hands 

| _ and it is underſtood, that a mortgagee is not 3 

td to produce the title - deeds before he has actually received 

money; for otherwiſe, under pretence of repayment, 

. the mortgagor may look into tho title-deeds with a view 
| * Is 
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MORTGAGE. 


I&> diſcover faults and defeat the ſecurity: but the mort- 


gapge-deed itſelf, which puts him in the character of mort- 
gagee, and without which he cannot reſiſt the production 
of the title, muſt always be open to the inſpection of the 
mortgagor, that he may know his right to redeem. It 
follows, therefore, that when the mortgagor comes to pay 
his money, either to the mortgagee himſelf or to his agent, 
at a time and place appointed, he has a right to expect to 
find the mortgage«deed there, and that it ſhall be ready to 
be delivered to him when the money is paidz and when 
that has been done he has a right to call for the title-deeds, 
to enable him to prepare a proper affignment, and to call 
on the mortgagee to execute it afterwards, The mort- 
gagor is in no danger in paying the money, upon receiving 
the mortgage-deed without an aſſignment; becauſe the 
mortgage and the receipt together will always ſhew what 


the debt is, and that the debt is fatisfied 5 and from 


thenceforth the mortgagee becomes a truſtee for the 
mortgagor of the legal eſtates, 


Au 10, 1786, 4A 
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APIs T axv PROTESTANT 
© PURCHASERS. 


Sin Charks Andean bing fied of the manor of ob 
Docks ke, in com. Lancgit. and of Kendal caſtle and 
. ae wi Welt Annen is com 


Tr 
31th and 12th of V. 3. which is diftnifſed, he having been educated abroad in the Popiſh 
religion ; but afterwards, vpon an appeal w the court of delegates, allowed, —Mr, Picor 's 
and Mr. Wazv's feyeral Orzuzons, Whether Sir Lawrence, being a Papiſt, could diſpoſe 
of the (aid eſtates, by reaſon of the incapaciies in the ſorerat aQs retating to pezfons of that 
"perſuaſion ? crete 


goth Aug. 1655. Tu Gaid fir Charles Anderton ſuffered a recovery of 
| the premiſes in com. Lancaft. and by indenture made 
gt Avg. 1683, Six CHAREs ſettles the faid premiſes in Lancaſhire 
| to the uſe of himſelf for life ; — | to truſtees to pre- 
* contingent remainders; remainder as to een 
for life for her jointure; and as to the who 
— the determination of the precedent eſtates, to the of 
and every other fon of the id fix Charles, bogntten on te 
body ofthe fi dame Margaret in tail male; remainder to 
harles in tail male, with divers n over; and 
remainder to fir Charles in fee: and as to the Yorkſhire 
and "nd Weſtmorland eftates, to the uſe of himſelf in fee. 
Yoth Dec. 16 SIR CHARLES died, and left iſſue by Margaret, Charles, 
9 Ln 3 Francis, and Jaſeph ; and three daugh- 


and died without flue ; and his 
7 4 — and was ſeiſed. 

goth and 27 By leaſe and releaſe made between the faid dame Mar- 
Feb. 2705 garet — 7 and fir James Anderton, her ſon, of the 
85 one part, and John Moreton of the other part, the faid 
dame! et and fir James convey all the ſaid manors, 
c. in com. Lancaſt. to the ſaid Moreton and his heirs, 
Dae tent to make him tenatit of the freehold, and that 

. 3 recoyery might be ſuffered. 
1 nes A RECoveRy ſuffered accordingly; and the uſes thereof 


due declared by indenture dated the 21ſt Feb. 1705 _— 
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PAPIST AND PROTESTANT PURCHASERS, 


part of the ſaid premiſes, to the intent that fir James, Law- 
rence, and Joſeph, might each of them receive gol. per ann, 
for their lives; remainder for raiſing ſuch annuities for 
dame Elizabeth Anderton, F nge, Aae, and Anne 
Anderton, as they were intitled to by any former deeds, 
with ſeveral limitations which are determined; remainder 
to Francis Anderton in tail male; remainder to Joſeph 
Anderton in tail male; remainder to Francis in fail; re- 
mainder to Joſeph in tail; remainder to fir James in fee. 
Francis ANDERTON. entered in the year 1708, ſuf- 
fered a recovery of the ſaid eſtate, and by indentures, 

" FRANCIS, in conſideration of a marriage and a marriage- 


portion, ſettles the ſaid manors in com. Lancaſt. amongſt 


other truſts, to the uſe of himſelf for life; remainder for 
raiſing a rent-charge of cool. per annum for his intended 
wife for her jointure ; with divers remainders over. 
JAMES, Welt, and Joſeph Anderton, and Mary and 
dame Margaret, were on the 20th and 21ſt Feb. 1705, 
and are Papiſts. N 4 | 
SIR JAMES died. | 
FRANcis was convicted and attainted of high treaſon. 
Stk LAWRENCE was educated, and ſtill is, a Papiſt ; 
and before he was twenty-one years of age he was ſent, or 
did go, to St. Omer's, to ſtudy and be educated in his re- 
ligion; and continued there for ſeven years, and is a Bene- 
dictine Monk. | | 
S LAWRENCE entered his claim before the commiſ- 
fioners and truſtees for the forfeited eſtates; but inaſmuch 
as no deed was executed to make a tenant to the freehold, 
the recovery ſuffered by fir Charles, the father, in 1685, 
was not well ſuffered, and no alteration was made in the 
eſtate thereby; and admitting the ſaid recovery was well 
luffered, yet the' deed declaring the uſes thereof did not 
create an eſtate tail in fir Lawrence. After 10th April 
I 100, all the ſons of ſir Charles, the father, were incapa- 
ble of taking, either by deſcent or purchaſe, by virtue of 
the ſtatute 11th and 12th of king William; and eſpeci- 
ally fir Lawrence was diſabled to take in any capacity 
whatſoever, by reaſon of his being a monk profeſſed, Ad- 
8 there had been an N in any of fir Charlesꝰ's 
ſons, but that the eſtate had v in fir James after the 


* 


death of his brother Charles, yet ſir Lawrence could have 


no intereſt in the premiſes, for that the ſame were ſettled 


(by fir James, as much as in him lay) on Francis before 


bis attainder, by the ſaid deeds and recovery in 1705; and 
e Os a * therefore 


55 


23th and goth 
July tot. 


16th Oct. 1710. 
7th July 1716, 


ation, ſince the ſtatute of the 3d Geo, Rex has enacted, 


_ impeached by any of the diſabilities or incapacities in the 


-the 3d Geo. Rex, if a Papiſt under the incapacities of the 
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PAPIST AND - PROTESTANT PURCHASERS. 


therefore the ſaĩd manors, &c. became forfeited, and the 
commiſſioners diſmiſſed the faid fir Lawrence's claim. Sir 
Lawrence appealed from this decree to the delegates, who 
declared, that fir Lawrence having been ſent into, reſident, 
and inſtructed in the Popiſh religion in a Popiſh ſemina 

ond fea, is thereby. ſubject to and hath incurred fuc 
diſabilities as are in that caſe mentioned and con- I 
tained in the ſtatutes 1. James 1. for the due execution of me! 
the ſtatutes made againſt Jeſuits, ſeminary prieſts, and re- 
euſants; therefore as to ſuch eftate, right, title, and in- ] 
tereſt in and to the manors, &c. as the ſaid fir Lawrence the 
by having been ſent into reſident and inſtructed, as afore- pyt 
faid, in a Popiſh ſeminary, within the faid act, is not 
thereby diſabled to inherit, take, have; or enjoy in reſpect nen 
of his heirs and poſterity. The ſaid delegates were of | 
opinion, and did decree, order, and adjudge, that the de- 
cree and judgment of the commiſſioners ſhould be re- 
verſed, and the faid fir Lawrence's claim allowed. And 
as to ſuch eſtate, right, title, and intereſt in and to the faid 
manors, &c. as the ſaid fir Lawrence, by having been ſent 
into reſident and inſtructed in a Popiſh ſeminary, within 
the ſaid act, is thereby diſabled to inherit, take, have, and 
enjoy, in reſpect of himſelf only, the faid delegates were of 
opinion, and did decree, order, and adjudge, the faid de- 
cree and judgment of the faid commiſſioners; and the 
fame-wes thereby aflirmed. | 5 

LF fir Lawrence can ſettle, ſell, or otherwiſe diſpoſe of 
the ſaid manors, &c.? 


I AM of opinion, the general pardon 7th Anne par- 
dons the offence committed by fir Lawrence's foreign edu- 
cation, and the conſequence thereof; but fir Lawrence 
cannot ſettle or mortgage the faid manors, &c. but may 
ſell them to a Proteſtant for a full and valuable conſider- 


that no fale to any Proteſtant purchaſer: ſhall be avoided or 


ſtatute of 1. James 1. 11. and 12. W. 3, or any other act 
contained ; and the act 3. Geo. Rex being made for ſe- 
curity of Proteſtant purchaſers, aught to have a liberal 
conftruftion. And I think, before the making ſuch act of 


no gg dy rung 88 


a6 


wy i renn 


„ 


EB, 8d 1 GB A RAR I. 889 1 


NS 3 WY 30 JI 0" 


le 
2 
a 
of 
je 
K 


 PAPIST AND PROTESTANT PURCHASERS. . 


or entries made, the ſale was good; and fo the better opi- 
nions of the lawyers ſeems to be: but the ſtatute 3. Geo. 
Rex, I think, has very fully cleared this point. 


IF the  -_ lands are within any of the before- 
mentioned acts ? 


I AM of opinion, copyholders are not within any of 
the acts; and if fir Francis had been actually ſeiſed of co- 


pyholds, they had not been forfeited, and conſequently 
never veſted in the commiſſioners, 


8th April, 1723. NAH. PIGOTT:. 


I THINK, che act of pardon 7th Anne which par- 1 
dons the offence, and having general words and does not 


except the ſtatute 1. James 1. and ſuppoſing that pardon 
did not prevent this diſability, I ſhould take the better 
opinion {till to be, that a perſon diſabled by the ſtatute 
1. James 1. may fell the inheritance : but I conceive this 
point to be cleared beyond queſtion by the clauſe of 
3. Geo. for the ſafety of Proteſtant purchaſers, expreſsly 
againſt the diſabilities in the act 1. James. And the 
only difficulty which occurs to me in this Caſe, ariſes upon 
what the Judges might mean by their decree to leave in 
the commiſſioners of forfeitures, by diſallowing fir Law- 
rence's claim as to what he was difabled to claim; which 
I do not very well underſtand,” but conceive that cannot 
mean or affe& the inheritance; and am of opinion, that he 
may ſell, and a Proteſtant ſafely purchaſe the inheritance, 
ſubject only to what particular right may be meant to be 
excepted in that degree; which cannot go farther than his 
forfeiture of his profits during his life, and might be * 
by the commiſſioners, if in them. 


I AM of opinion, that the act 1. James 1. does not 
extend to copyholds, nor were they intended to be veſted 


act 1. James 1. had ſold before any inquiſition found 


and Res) 
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PAPIST AND, PROTESTANT; PURCHASERS. , 


in the commiſſioners. of forfeitures by the late acts of par- 


liament; but whatever copyholds deſcended; to or were 
veſted in fir Lawrence, remain in him, free from any 


queſtions ariſing upon theſe acts, and may be fold and diſ- 
poſed of by him. 


| 11th April, 1723. J. WARD, 


Car? GIR HENRY ST. GEORGE by his will deviſes ſe- 
July 30, 1715. *- veral eſtates to Thomas, Paul, and Peter Dayrell; 3 and 
* after declares his faid will, intent, and meaning to be, that 
in caſe Paul Dayrell and Thomas Dayrell, or either of 

. ſhall 125 Wallet vex, or Attard, Dorothy and and 

| Haſtings, who were papiſts, in the peaceable 

cpa of an eſtate; which he ; had deviſed. to them at 

Holy Croſs, or any part thereof, that then the 

faid Peter Da yrell, Thomas Dayrell, or ſuch perſon or 

perſons that wal ſue, diſturb, &c. ſhall not take any be- 

neſit by any deviſe in his faid will, but the ſame to be 
utterly void. | 

named (who of other eſtates hich he had ven 

them, —— fuch pcs moment of ot fue, diſtut eos: 2 


I ener renner 

in ſopport of a de to 4 Roman Catholic is good ? 

1. Quere, - Wu the diſturbance by one deviſee defeat the deviſe 
a or to ſuch deviſe only ? | 

Anfwer. © UPON perufal of the will of fir Henry St. George, 1 


"conceive the act or diſturbance of one of the brothers 
will not defeat the eſtate deviſed Ars to the other 
brothers, or either of them. 


®. Quere. | Ir Thomas may not cut the entail off by recovery? 
Anſwer, THE condition in ſupport of a deviſe to Roman Catho- 
. lies, which is againſt law, is, I think, for that reaſon alſo 
32475. | 
N av. 29, 1 71 5. | J. RABY, 


A, J. 
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PAPIST AND PROTESTANT PURCHASERS. 


4 B. ſeiſed in fee of lands, died without iſſue, or mak- 


* ing any difpoſition thereof, having only two ſiſters, 
who are papiſts, and upon his deceaſe entered upon the 
lands, and are now in the poſſeſſion thereof, notwithſtandin 
they are incapable by the ſtatute 11. and 12. Will. III. c. 
to inherit this eſtate, and refuſing to take the oaths of alle- 
giance and ſupremacy, being both above the age of eighteen 

have ſeverally regiſtered the eſtate ; and C. D. who 
is the next proteſtant heir to A. B. hath brought his 
ejectment for the tecovery of the lands during their inca- 
pacities. ; 


WHAT matters are neceſſary to be given in evidence, 
on the trial of the ejectment, to prove the ſiſters papiſts, 
over and beſides their regiſtering the eſtate? Will it be 
ſufficient, to maintain the ejectment, to prove they are re- 


puted and eſteemed by all people to be papiſts, and that 


they never reſort to any of our churches, or to any other 
prateſtant aſlemblics for divine worſhip, of any denomina- 
tion whatſoever ? or, What other proofs will be required 
of us in this caſe? 5 


THE iſſue will be, Whether the ſiſters are perſons pro- 
feſſing the popifh religion or not; and it is impoſlible to 
determine what will be ſufficient evidence to convince a 
jury of this fat, The proof of their going to maſs 
would be the ſtrongeſt proof. Their going to popiſh ſer- 
vice, and their not going to church, and the common 
reputation that they are papiſts, and if they have ever owned 
themſelves to be papiſts, will be very proper and very 


February 20, 1737. RK. WILBRAHAM. 
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The next pro « 
teſtant heir to 
the eſtate of a 
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about to pro- 
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Mr. WII IAS A- 
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piſt under the 
diſabilities of 
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purchaſer for a 
valuable con - 
decation ? 
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nau s Or- 
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above Queition, 


3. Geo. I. a pa- 


PAPIST AND PROTESTANT PURCHASERS, 


Whether a ProTESTANT PURCHASER wider My. D. C. 


and his Son could be evifted ? 


IN Cafes where there is any room to doubt, as there is in 

this preſent Caſe, it is difficult to put any certain con- 
ſtruction upon the act of parliament of 11. and 12. Will. 3. 
which to ordinary underſtandings ſeems to have been ex- 
tended beyond the meaning of it; but, in my opinion, the 
defendant may make a good title ; but whether fuch as a 
purchaſer's counſe will approve of, is too much * me 


to fay. 


Ms. WILBRASHAM': OPINION oz the ſame 
QuEesT1ox, 


THE act 3. Geo. 1. intended to encourage Roman Ca- 


| tholics to ſell, and proteſtants to purchaſe their real eſtates; 


and for that purpoſe enacts, . That no ſale for a full con- 
& ſideration, by any perſon reputed owner, or in poſleffion 
& or receipt of the rents, then made or thereafter to be 


« made, to or for any proteſtant purchaſer, ſhall be avoided 


or impeached for or by reaſon or on pretence of any 
« difabilities or incapacities mentioned in 11. and 12. 
« Will. 3. incurred by any of the perſons making or 
« joining in ſuch ſale, or by any other perſon or perſons 


from or through whom the title of ſuch lands is or ſhall 


be derived.” Then there is a proviſo added, reciting the 
clauſe of 11. and 12. Will. 3. which diſables papiſts to 


_ "purchaſe; and then declares, that © the faid recited part of 


« the faid act ſhould not be thereby altered or repealed, but 
« ſhould be in full force,” 

AxD though there may have been ſome Opinion, that 
this clauſe had diſabled papiſts purchaſers from ſelling, the 


3 Re that © the clauſe * which they were _—_ 
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a to take ſhould ſtand in full force; and therefore as they 
d were diſabled to take, ſhould be diſabled to grant ſuch 
eſtates yet I think, this act of 3. Geo. as it was calcu- 
lated to clear the titles of Roman Catholics, if they were 
in the viſible and reputed owners, and in the poſſeſſion of 
1 their lands, notwithſtanding they were under any of the 
3 diſabilities or incapacities mentioned in the act of 11. and 
C- 12. Will. 3. will enable papiſts taking by-purchaſe to ſell ; 
be for their being the reputed owners, and being in poſſeſſion, 
a gives them a title, or rather a power, to ſeil: and under 
ne this notion they may make a good title, if they had not a 
good title to themſelves: far otherwiſe the enacting clauſe 
could mean nothing; for as it gives them a power to ſell 
notwithſtanding any diſabilities, ſo it is plain that the Legiſ- 
lature intended that they might make a good title, though 
they had not one themſelves ; fo that the title, as ſoon as 
it comes into the hands of a proteſtant purchaſer, may be 
good, though it was not ſo in the hands of a papiſt vender: 
and the proviſo (though it is not accurately inſerted) was, 
I think, only intended to declare, that this act, though it 
gave papiſts a power to ſell, and therefore might implicitly 
be conſtrued to give them a power to purchaſe, ſhould not 
have that effect, but that the clauſe of the ſtatute of Will. 3. 
which difables them to purchaſe, ſhould till ſtand in force. 
And therefore I think, that though this may be a matter of 
ſome doubt, yet as the opinion of the Eminent Convey- 
ancers from the time of paſſing the act in 1717 till about 
the year 1740 has been, that popiſh purchaſers may ſell; 
and as it is the opinion of the preſent Chancellor, and ſe- 
yeral eminent lawyers, they may ſell; I am of the fame 
opinion; though the court of king's bench ſeemed to be 
of a contrary opinion in a trial at bar, in the year 1741, 
between Fairchild and Newland. 


May 6, 1749. R. WILBRAHAM. 
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Cazx z. . A Roman Catholic, ſeiſed in fee of ſeveral real eſtates 
p | of lands and tenements in the county of W. died 
on Po without lawful iſſue, having firſt made his will, and'there- 

' his efiates ia by deviſed all his ſaid eftates to B. another Roman Catholic, 
fee to four truſ- his nephew and heir at law, his heirs and aſſigns. A. died 
n (twoof ſoon after the making his will, and B. entered upon and 
whom are 0r*- took pollefſion of the eſtates, and enjoyed them during 
teftanty, and his life. B. is alſo dead, and left three ſons, C. D. and 
Papiſts),intruſt, all Roman Carholics, and all paſt twenty-one at the death 
with che rents of B. who by his will has deviſed all the meſſuages, lands, 
- and! prefits, or and tenements, left by A. to F. G. H. and J. two of whom 
— 9 Per ©: are Proteſtants, and the other two Roman Catholics, and 
pay teftator's to their heirs, executors, adminiſtrators, and aſſigns, with 
debts, and to "their and each and every of their rights, members, and ap- 
pay the ente purtenances, whereof or wherein {aid B. was ſeiſed of his 
and prone of dn right, or whereof or wherein any other perſon or per- 
_— mould TONS In truſt for him, or for his uſe and benefit, had any 
remain uniol4 "Eſtate of freehold or inheritance, or other right, title, in- 
for the benefit tereſt, or term of years in poſſeſſion, reverſion, remainder, 
of his youngeſt or expectancy (except as in the ſaid will is excepted) ; to 
— dated hold all the ſaid mefſuages, lands, premiſes, and all his per- 
Wins. ſonal eſtate whatſoever and whereſoever, unto the faid F. 
man's Orr- . H. and J. their heirs, executors, adminiſtrators, and 
nion, Whether aſſigns, upon the truſts and to and for the ſeveral uſes and 
N purpoſes in the ſaid will of B. mentioned, vix. upon ſpe- 
Joungeſt iz ial truſt and confidence that the ſaid truſtees, or the fur- 
void by the 11. vivors or ſurvivor of them, his heirs, executors, or admi- 
and 12. of niſtrators, did and ſhould, with all convenient ſpeed. after 
Wil 3.? 2nd, the death of B. make fale of all his ſaid perſonal eſtate, 
1 and by and with the money arifing by and with ſuch fale or 
ing a Pape, ſales, and alſo by wich and out of the yearly-and other 
can recover the Tents, iſſues, and profits, of all the ſaid meſſuages, lands, 
eſtate ? tenements, and premiſes, ſo given and deviſed, or by lea- 
ling or mortgaging, ot by the actual ſale thereof, or of ſome 
convenient part thereof, or by all or any of the ſaid ways 
or means, or otherwiſe in ſuch manner as to his truſtees 
mould appear moſt convenient and adviſable, - ly and 
raiſe ſo much, or ſuch ſum and ſums of money, as ſhould 
be neceſſary to pay aud diſcharge a certain mortgage or ſe- 
curity for the ſum of 4oo0l.- principa tharged up- 
on the. ſaid lands and premiſes, or ſo much of. the ſaid prin- 
cipal money, or the intereſt due for the ſame, or thatſhould 


be due at his death; and that his ſaid truſtees ſhould alſo 
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vyoungeſt ſon the ſaid E. and 
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pay and diſcharge, ſo ſoon as conveniently might be, his 
funeral expences, and all ſuch other debts as ſhould be ow- 
ing by him at his death, and all ſuch legacies that in and 
by his faid will, or codicil or codicils to be annexed there- 
to, he ſhould give or bequeath to any perſon or perſons 
whatſoever; and to the intent alſo, that his ſaid truſtees 
might deduct and detain all ſuch charges and expences the 
might pay or be put unto in the execution of the ſeve 
truſts ſo repoſed in them by his ſaid will; and after 7: 1 
truſ- 


tees coſts and charges, upon the further truſt and confi. 


- dence that they the faid truſtees, and the ſurvivors and ſur- 


viyor of them, and his heirs, ſhould from time to time 
well and duly pay the rents, iſſues, and profits, of the ſaid 
meſſuages, lands, and premiſes, or ſuch part or parts there- 
of as ſhould remain unſold after all the faid truſts were per- 
formed, unto and for the _ proper uſe and benefit of his 
d his heirs, for his or their own 
uſe and benefit; and appointed the faid truſtees his exe- 
eutors. | 
Tus truftees have not proved the will, but are in poſſeſ- 


ſion of both the deviſed real and perſonal eſtates, and pro- 


e to raiſe money to pay off all the debts of the teſtator 
in a little time. The deviſed real eſtates, beſides the per- 
ſonal eſtate, are of very great value, more than ſufficient 
to pay all the debts chargeable upon them by the teſtator, 

s the deviſe to F. G. H. and J. a good deviſe in law for 


"the uſe of E. though a papiſt, and the youngeſt ſon of 


the teſtator ? or, Is the deviſe of the real eſtate void as to 


1, Quere, 


E. and will deſcend to C. the heir at law of B. the teſtator, 


as undiſpoſed of by B. Can a Roman Catholic, in any 
manner, prevent his real eſtate from deſcending to his heir, 
after all debts paid it may be incumbered with? and, Are 
all deviſes of real eſtates by a Roman Catholic, either im- 
mediately to a papiſt, or to any perſons in truſt for him, 
and all deviſes of lands, or terms for years in lands, or any 
other profits ariſing out of lands, whetiier to proteſtant or 
papiſt truſtees, abſolutely void, if for the uſe of a papiſt? 


I THINK, that the deviſe of this eſtate to truſtees, in 


- truſt for E. who is a papiſt, is abſolutely void by 11. Will, 3. 


by which act every papiſt is diſabled to purchaſe, either in 
his own, name, or in the name of any other perſon in truſt 


ber him, any lands} and it is alſo enacted, that all eftates, 


&c. 


Anſwe, 


*. 
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Ec. to or for the uſe of any ſuch perſons, or upon any 


truſt or confidence, mediately or immediately, to or for 
the benefit of any ſuch perſons, ſhall be utterly void and 
of none effect to all intents whatſoever. And I think, 
that as the deviſe is void, the eſtate will deſcend upon C. 


- as the heir at law of the teſtator : for I think, that as the 


deviſe is void by reaſon of the incapacity of the deviſees, 


the eſtate muſt neceſſarily deſcend upon the heir at law, 
who, though a papiſt, is capable of taking for the benefit 


of his heirs: but the next proteſtant akin (if he thinks fit 
to exert his power) has a right to the poſſeſſion and per- 


_ ception of the profits during the non-conformity of tho 
heir. 


A PAPIST may, in his life-time, convey his eſtate to 2 


proteſtant for a valuable conſideration, or he may deviſe 


to a proteſtant : but I think, that all deviſes of real eſtates 
by a papiſt, or to any perſon in truſt for a papiſt, and all 
deviſes of lands, or terms of years out of lands, or terins 
of, years in lands, or any profits out of lands, whether to 


| proteſtants or papiſts, are abſolutely void, if for the uſe of 


papiſts. 


Iv ic devide for the uſe of E. be void, Muſt not t the 

perſonal eſtate left by B. in the firſt 
r Ol By ie RT, 
and bond as {imple contract? and, Which of 


I THINK, that though the deviſe to the truſtees of the 


 Teſidue of the eſtates in truſt for E. is void, yet that the 
_ "truſtees may apply the perſonal eſtate left by B. in the firſt 


towards the diſcharge of all B. s debts, as well by 
mortgage and bond as by ſimple contract: but I think, 


that the perſonal eſtate, in a due courſe of adminiſtration, 


ought to be paid and applied in the diſcharge of the debts 


by ſpecialty in the firſt place; but if they are ſo applied, 


' the, 
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hen, I think, that all the ſimple contract debts will be 
ayable out of the lands, which are made equitable aſſets 

y the will; fo chat 1 think, that if the perſonal and real 
ſets together are ſufficient to pay all the debts, that then 
t is of no conſequence which of the debts are paid firſt. 


Ir the heir at law of B. be entitled to the ſurplus of the 3. Quere. 
eal eſtates, after all debts of B. are * Is eject- 
ent the propereſt remedy for the heir at law, or a bill 
in equity ? or, Is any and what other remedy properer than 
either, if the heir at law ſhould be provoked to diſpute the 
validity of B,'s will ? 
IT is not poffible, I think, for the heir at law to recover Anſwer, - 
theſe lands at law ; becauſe the legal intereſt, I think, 
is in the truſtees ; but he muſt be obliged to come into a 
court of equity, in order to ſee that the truſts of the will 
are executed by the diſcharge of all the debts, before any 
title can accrue to him; and if he brings ſuch bill, it is 
probable, that this may irritate E. to ſuch a degree as to 
engage him to ſet up a proteſtant next akin, who may, 
I think, take the eſtate both from C. and E. 


Ir A. the firſt teſtator purchaſed any of theſe eſtates in 4. Ne. 
the name of a proteſtant, in whoſe heirs the eſtate at law 
ſtill is; What in ſuch caſe will be maſt adviſeable, for C. 
to avoid being non-ſuited in an ejectment ? | 
H cannot avoid being nonſuited, in all probability, Anfwer. 
becauſe primd facie the eſtates will appear to be veſted 
in the proteſtant purchaſers 3 and that will be a legal title, 
unleſs he can prove, that the lands were purchaſed in truſt 
for A. ſo that it may be adviſeable for C to exhibit a bill 
againſt the truſtee, or the heir of the truſtee, for a diſcovery 
ol this truſt, before he brings an ejectment, if he thinks it 
worth his while to bring an ejectment. | 
Sept. 7, 1756. R. WILBRAHAM. 
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Carsz6. NV indentures of leaſe and releaſe, bearing date reſpeively 
A papiſt con- * the 29th and 3oth days of April which was in the year d 
4 1 o Qur Lord 17 36, and inrolled in the high court of chancery, 
of whom on is and reſpectiveſy made or mentioned to be made between 
a papiſt, and the Merry Simpſon, of Barton Park, in the county of Derby, eſq as o 
other two are of the one part, and Robert Freeman, of „gent. Ger. Win Fr 
Froteſtants, and vaſe Balguy, of Hope, in the ſaid county of Derby, gent, e ſel 
_ 33 ſinee deceaſed), and Thomas Waterhouſe, by the name oi um © 
pay certain Thomas Waterhouſe, of Caſleton, in the ſaid county of Der- id 
{-heduled debts, by, gent. 3 in conſideration of the ſum of 500). in the ſaid in- Nn th 
ard pes ' denture of releaſe mentioned to be IEA _— Merry * 
—— Simpſon by the ſaid Robert Freeman, e uy, and is bi 
1 — | Thomas Waterhouſe, ſome or' one'of them ; — 415 in e ſa 
teſtant truſiees Conſideration of the further ſum of 7500l. im the fame Att 
dies. Suit is indenture mentioned and agreed to be paid by the faid 
afterwards in- Robert Freeman, Gervaſe Balguy and Thomas Water- mg! 
Amed by the houſe, in diſcharge of the ſevera] debts, ſecurities, or ſum of th 
hte Hr of money, in a ſchedule to the ſaid indenture of releaſe yi 
the papitt, for particularly mentioned and expreſſed, and for divers other ree 
the recovery of good cauſes and conſideratione, he the ſaid Merry Simpſon ito be 
the eſtae.— did grant, bargain, ſell, alien, releaſe, and confirm, unto the inte: 
er faid Robert Freeman, Gervaſe Balguy, and Thomas Water- mig 
wiox, With houſe, and their heirs; all that the manor or reputed manor of Wh Jam 
what ſafety the Barton Blount, and the capital manor or manſion-houſe called ¶ che 
ſurviving pro- Barton Hall, with all and fingular the out-houſes, park, Wh and 
— lands, and hereditaments, 'thereunto belonging ; and alſo ther 
Medio or been all thoſe ſeveral meſſuages, farms, lands, and tenements, Wl by 
appriſed of the Of him the ſaid Merry Simpſon in the ſaid indentures of Wi of | 
truſt, can con- leaſe and releaſe particularly mentioned and deſcribed ; inte 
cur in .con- and alſo the perpetual advowſon or right of patronage to I by: 
* the church of Barton aforeſaid, with the appurtenances; Wh mr: 
to 2 purchaſer ; fo hold the ſaid premiſes, with the appurtenances, unto Ih anc 
and, in what the faid Robert * — Gervaſe Balguy, and Thomas be 
manner he may Waterhouſe, their heirs and affigns, to the only proper uſe I to 
protect himſclt. . and behoof of the faid Robert Freeman, Gervaſe uyy If 
and Thomas Waterhouſe, their heirs and aſſigns; and it an 
is thereby mentioned, that the ſaid Robert Freeman, Ca 
' *Gervale Haley, and Thomas W aterhouſe, for themſelves, ſai 
their heirs and aſſigus, did covenant, promiſe, and agree, to to 
and with the faid Merry Simpſon, his heirs, executors, ot 
. Adminiſtrators, aud aſſigns, that they, the ſaid Robert th 
Freeman, Gervaſe — and Thomas Waterhouſe, tl 
p 
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-ould; with all convenient ſpeed, well and truly pay, 
atisfy, and diſcharge, the faid ſeveral ſecurities, debts, 
r ſums of money, in the ſaid ſchedule mentioned, according 
o the true intent and meaning of the ſaid indenture of 
eleaſe and the parties thereunto. 

Tux ſaid Merry Simpſon, at the time of this purchaſe, 
vas of the order of Mendicant Friars, in ſome monaſtery 
n France. The faid James Dormer, who was one of 

e ſchedule creditors of the ſaid Merry Simpſon for the 
um of 3138). pretended to be due to him on bond from the 

id Merry Simpſon, as well on the behalf of himſelf as 
pn the f of ſuch other of the ſchedule creditors of the 


id Merry Simpſon that remained unſatisfied, exhibited 


is bill of complaint in the high court of chancery againſt 
e ſaid Robert Freeman, Gervaſe Balguy, and Thomas 
aterhouſe, and Merry Simpſon, and alſo againſt Iſaac 
ins Brown and James Delanie, who were the 
affignees of two other of the ſchedule creditors by mortgage 
of the ſaid Merry Simpſon ; and by the ſaid bill thereby 
ying (amongſt other things), that the ſaid Robert 
— might pay to the ſaid plaintiff what ſhould appear 


to be due to him for the ſaid principal ſum of 431381. and 


intereſt ; or otherwiſe, that the ſaid manor and premiſes 
might be ſold, and that the ſaid Iſaac Hawkins Brown and 


James. Delanie might join in ſuch ſale; and that ſuch of 


the defendants as had been in poſſeſſion of the ſaid eſtate 
and premiſes might account for the rents and profits 
thereof; and that the ſame, with the monies. to be raiſed 


by fale of the faid premiſes, might be applied in payment 


of the plaintiff James Dormer's ſchedule debt, and the 
intereſt due thereon, The cauſe was heard at the Rolls 
by conſent, and the ſame was entirely managed by the ſaid 
mr. Freeman on the behalf of the ſaid mr. Waterhouſe ; 
and it was thereupon ordered and decreed, that it ſhould 
be referred to mr. Eld, one of the maſters of the faid court, 
to take an account of what was due to the defendants 
Iaac Hawkins Brown and James Delanie for princi 
rr the pleadings in the ſaid 
cauſe laſt mentioned, to tax them their coſts of the 
ſaid ſuit ; and likewiſe to take an account of what was due 
to the ſaid plaintiff James Dormer for principal and intereſt 
on his ſaid bond : and it was further ordered and decreed, 
that the faid manor lands and premiſes ſhould be ſold, with 
the approbation of the ſaid maſter, to the beſt purchaſer or 
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29. Mar. 17 51. purchaſer, at the ſaid price and ſum of 11 100l. 
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faid maſter, wherein all proper parties were to jo 

as the, faid maſter ſhould direct; and that the mori 
ariſing by ſuch ſale ſhould be applied, in the firſt x 

. of what ſhould be found due to the faid defendam 

ſaac Hawkins Brown and James Delanie, for princip 

intereſt, and coſts, on their mortgage; and in the nei 

place, in payment of what ſhould be ound due to the ſi 

ames Dormer for principal and igtereſt on his. faid bond 

ndin cali thats fold be any ſurplus of the money ariſu 

by the ſaid fale, it was ordered and decreed, that 

: ſhould be paid unto the faid Robert Freeman, he unde 
taking to keep down the intereſt on the ſeveral incun 

| | brances on che ſaid eftate until the fame ſhould be { 

: * purſuant to the faid order and decree. The ſaid maſter h 
14. Feb. 279% oh s report certifies, that fir Nathaniel Curzon was the be 


report is abſolutely confirmed. The faid maſter b 
report certifies, that there then due to 


the 1 

Hawkins Brown and James Delanie, for — 4 | 

1 Int 

. 5. 4. © and-for their coſts 231. 10s. od. making together 247 

he. 13 11 188. 11d. ; and that there was due to the faid 25 
4333 23 10 James Dormer, for principal and intereſt on his faid 

2 the ſum of 43381. 138. 10d.. The ſaid Robert F 

3?* 9 mas ſince paid to the ſaid Iſaac Hawkins Bron and 

Delanie the faid ſum 8. 155 


* 
* 
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laid —— — 
e, ſave only and except 2 15 
10d. ſo reported to be due to the ſaid James 
aſoreſaid, for principal — . —— 
which ſum is to be paid out of the ſaid 111001. 3 and afte 
payment thereof the faid Robert Freeman is, by vir 
of the faid decree, entitled to the reſidue thereof. The 
- aid Gervaſe Balguy is ſince dead, and Thomas Water 
houſe ſurvived him; but before fir Nathaniel Curse 
vas reported the beſt purchaſer, Thomas Brown, the nen 
ä t heit of Simplon, filed his bill agaiat 
| the ſaid Merry Simpſon; Robert Freeman, Thom 
1 — rv exp oy an 
James e, ſetting forth the i ci 
fon to take, and of the con — — War 
houſe, and Balguy; and that he is a — nextd 
- Un 4 vel to he faid Merry Simplon * 
Ni Sim 
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Simpſon, who died laſt ſeiſed; and charges, that the 
conveyance was in truſt for Merry Simpſon, and that 
they knew that Merry Simpſon was a papiſt ; and charges, 
that the ſaid Freeman was a papiſt, and that Waterhouſe 
and Balguy's names were made uſe of to protect Freeman's 
intereſt ; inſiſts, not to be bound by ſaid decree, in regard 
he was no party; and charges, that they are carrying the 
decree into execution as faſt as poſſible, and endeavouring 
to (ell the eſtate. Therefore the bill is for an account of 
the rents and profits; and if eſtate not fold, to redeem 
what is unſold ; and if eſtate be ſold, and the money applied 
in purſuance of ſuch decree, that the overplus money be 
paid to plaintiff; and to ſtay all proceedings on the ſaid 
decree till plaintiff has an opportunity of trying his title 
at law; that the ſeveral mortgages may be ſet aſide 
without detriment to the ſame, ſo as not to prevent 
plaintiff's proceedings at law. | | 

To this bill the ſaid Freeman has put in a plea, which 
in effect is ſetting forth the ſaid decree and report, whereby 
fir Nathaniel Curzon is reported the beſt purchaſer ; and 


2 the ſaid Waterhouſe has put in a plea to the ſame 


Tux defendant Waterhouſe never was in poſſeſſion of 
but his name is made uſe of in truſt for ſaid Freeman; 
until ſome time after, when the ſaid Freeman acquainted 
him with it; and ſince this bill brought by the proteſtant 
er. u beir, the faid Freeman earneſtly preſſes the faid mr, 
bon Waterhouſe to join with him to convey to faid fir 
da Nathaniel Curzon ; which mr. Waterhouſe thinks may 
virte de 1 and will not do it without good advice. 

By the ſtat. of 11. & 12. Will. 3. cap. all papiſts are 
Vater difabled to purchaſe, and all eſtates made for the uſe of 
ſuch perſons, or upon truſt for the benefit of ſuch perſons, 

{hall be void, | y 

AT the time of the purchaſe mr, Freeman was above 
eighteen years, and a papiſt ; and Waterhouſe and Balguy 
had not nor ever claimed an thing in the lands but in 
truſt for him; ſo that in effect it is a purchaſe from a 
papiſt by a papiſt. ; | 
How the conveyance from Merry Simpſon can be goc 


by 3. Geo. 1. cap. 18. not being made cally for the benefit 
of proteſtants, though the deed be inrolled * 


the eſtate, nor received Kar rent, nor claims any right in it, 
and he never executed the deed, nor knew any thing of it 


good r, Quare, 


F 3 Tax 


in regard he is not made a party, relying upon that for- 


Vide 3. Geo. 1. 
c. 18. 

11. Geo. 2. 

c. 11. and 11. 
Geo. 2+ Cc. 17. 
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Anſwer, 


#- Quare, 


colluſion.— And unleſs mr, Waterhouſe can be indemni- 
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PAPIST AND PROTESTANT PURCHASERS. 


Tux Quere therefore is, as mr. Waterhouſe has not 
yetconveyed the land to fir Nathaniel Curzon, and as it is 
exprefsly charged by the bill brought by the proteſtant 
heir, that the defendants are endeavouring to carry Dormer's 
decree into execution as faſt as poſſible, Whether it will 
be prudent or adviſeable for mr. Waterhouſe to join in 
ſuch ſale, until he ſees what will be the event of the bil 
brought by the proteſtant heir ? and if mr. Freeman gets 
the deeds — by the. maſter, and ſhall endeavour to 

compel him to join in the ſale before the preſent cauſe is 
determined, Whether it will not be adviſeable for mr. 
Waterhouſe to file a bill ſuggeſting theſe matters, and 
that he claims 3 in his _ right, and is willing to 
act as the court ſhall direct; and to pray that Dormer's 
decree, fo far as relates to the conveying of the ſaid eſtate, 
may not be carried into execution until the merits of the 


bill brought by the proteſtant heir be diſmiſſed or other- 
wiſe determined ? 


THOUGH mr. Waterhouſe has not yet — 
yet as there is a decree which directs him to convey, it 


will not be in the power of mr. Waterhouſe, I think, 


to ſuſpend the execution of this decree by an original bill; 
for the court does not eaſily ſtay proceedings upon a 
decree, unlefs the decree has been obtained by fraud or 


fied, I would not adviſe him to engage ſo far in this diſpute 
as to file a bill in his own name, left fuch fuit may be 
attended with conſiderable expences to him, 


Ma, FREEMAN is willing to indemnify mr. Waterhouſe, 
and mr. Waterhouſe is willin 85 to execute the deeds, if he 
can with ſafety do it ; but deſires your opinion, Whether, 
in caſe he executes the fame, he can incur any other pe- 
nalty or damage than the coſts and damages which may 
be incident to or occaſioned by the event of the ſuit! 
for as he has. a real eftate of his own, and is otherwiſe in 

perſopal r any decree can be made 

Sint | him to affect him or his lands, he will deſire to be 
excuſed from executing the deeds ; though, as it is al- 
ledged, mr. Hawkins Brown and another termor for years 


"the eſtate in een have N their mortgage 
dem 
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PAPIST AND PROTESTANT PURCHASERS, 


terms of years in truſt to attend the inheritance to be 
conveyed to fir Nathaniel Curzon. 


Norz, SIX NATHANIEL CURZoON 1s no party to the 


Wſuits ; and poſſibly, as he purchaſes under the faith of a 


decree, notice may not be material to him; but Quære. 


I HAVE looked into the bill brought by mr. Brown, the 
next proteſtant a-kin ; and I think, that as the purchaſe 
is made, and the conveyances executed by all the parties 
but mr. Waterhouſe, that as to ſo much of the purchaſe- 
money as is applied in the payment of mr. Simpſon's juſt 
debts (and ſuch as are reported to be ſo, think, muſt be 
ſo eſteemed) there is no pretence for the proteſtant next 
a- Kin to affect it. — As to the overplus, that may admit 
of another conſideration; for that may poſſibly be held 
to be ſtill in the nature of real eſtate, and to be a reſulting 
truſt for the benefit of mr. Simpſon. + If ſo, then the 
plaintiff may have ſome pretenſions to it ; but I think, 


| that his pretenſions can extend no farther ; and in fact, 


the prayer of the bill extends no farther t for it is thus, 
* and in caſe the ſaid eſtate, &c. are now ſold, and the money 
appropriated in purſuance of ſuch decree in the payment 
of debts and mortgages, that then the overplus, if any 
remains, may be paid to the plaintiff, or laid out in lands,” 
xc. And therefore, if mr. Freeman will give mr. 
Waterhouſe an indemnity to the amount of the value of 
3500l.; that is, to anſwer the ſurplus, which is 30eol. 
and pay coſts and damages which he may be at in the 
defending of this ſuit; then I think, that mr. Waterhouſe 
may ſafely convey : and I think, that this would be the 
more ſecure and adviſeable method of conducting himſelf, 


Anſwer, 


than to engage any further in controverſies touching this 


| Lincal's Inn, XR. WILBRAHAM. 
Fuly 16, 1751. 
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Cas. RLIZABETH DAY, widow, - John Baron, — 
G. 3, being Garrard Baron the elder, gen 1 

entitled to an er, gent. bei of t enti to an 
— undivided: — * Tn certain freehold and copyhold 
certain heredita- meſſuages, lands, E and hereditaments, in Great 
ments, demiſes Everſden, Little Everſden, and Eltiſley, in Cambridgeſhire; 
a moiety of bis the ſaid Garrard Baron the elder, 5th May 1743 


ſhare for one indenture made between him the faid Garrard 
—— 3 the elder, gent. of the one part, 221. - William 


Brage,'eſq. and — Andrews, of the other part, 

bn of tits 4 demiſe, in, kl, and to arm Jr, un 
nament faid William — eorge Andrews, one moiety 
— or half part of all that his one undivided fourth part 
this term of one Of and in all, &c. that meſſuage or tenement, &c. with 
thouſand years the houſes; dovehouſes, outhouſes, barns, ſtables, buildings, 
3 gardens, orchards, lands arable and paſture 
ee eee comin by ent nd 

eighty-one - acres more or being in 

_— Fans. the occupation of Samuel png and ; and alſo 
eſtate of te of and in all that meſſuage, cottage; or tenement, and the 


mortgagees for elſe or parcel of ground, containing by eſtimation one acre, 
| — dy 4 _ ths occupation of Peter Roſewell ; and alſo of and in 
partition ? that wood-ground and wood, containing by eſtimation 
IS Four acres; and alſo of and in al} that cloſe or parcel of land 


2 9 Richard Harper, containing by eſtima- 


-with the outhouſes, &c. and paſture lands 
E belonging ontainin 25 by eſtimarion fifteen acres, 
in the occupation Septen Hof 
All that cloſe of paſture; containing by eſtimation one aer 
and a half and alſo of and in all that piece r 75 
containing two acres; and alſo of and i 
— and wood, by eſtimation ſeven acres, _ _ Woot, 
ye By Cer to- the ſame reſpectively be ging in 
ande ire; and alſo of and in all an cer oh 
hold tenements and hereditaments of him the 
. ſame county, and the reverſion and — 
temminder and remainders, cſtats, right, title, intereſt, - 
* trult, 
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truſt, property, claim, and demand, whatſoever, both at 
law and in equity, of him the ſaid Garrard Baron to the 
ſame premiſes, to hold the ſaid undivided moiety or half-part 

unto the ſaid William Brage and George Andrews, their 

executors, adminiſtrators, and affigns, from the day of the 

date hereof, for one thouſand years, without impeachment 

of waſte, conditioned for the payment of 200l. with lawful 

intereſt, upon the 7th day of 1744. 

Norz, THE money advanced upon the above mortgage 
was money whereof the faid mr. Brage and mr. Andrews 
ſtood poſſeſſed in truſt for one mrs. att, who afterwards 
intermarried with one mr. Daniel Creagh, and is ſince 
dead. | 


Elizabeth Day, widow, I . InpeEnTURE of partition, 20. Sept. 1753. 
John Baron, gent. Gar- 8 ſaid Elizabeth Day, 
rard Baron the elder, | John Baron, Garrard Baron 
and Garrard Baron the \ the elder, and Garrard Barori 


er, gent. | the younger, being unanimouſl. 
* on | minded to make four tes 
oſhua Day, gent. and. | of the faid lands, tenements, 
Jan Godfrey, gent. hereditaments, and r a 
| did covenant, promiſe, 5 


| ant, 
and agree to and with the ſaid Joſhua Day and John God? 
frey, in Michaelmas Term then next to levy 4 fine 
bore ys de droit come ceo, &c, unto the faid Joſhua 
y and John Godfrey, and the heirs of the faid Joſhua | 
Day, of all that capital meſſuage or tenement and farm = 
called Pond Farm, in the occupation of Samuel Balduck, | 
with the houſes, &c. and one hundred and ſixty-four acres | 
of arable land thereunto belonging, ſituate and being in the 
village of Eltiſley, in the county of Cambridge, in certain 
fields there called Eaſon Field, Middle Field, and Paply 
Field; and alfo of a cloſe of paſture called Hay Cloſe, 
containing by eſtimation ſix ; and alſo of a cloſe of 
paſture called Buſh Cloſe, containing by eſtimation three 
acres; and alſo of a cloſe of paſture called Luo Cloſe, - 
containing by eſtimation three acres; and alſo of a cloſe 
of paſture called Dove Cloſe, containing by eſtimation 
three acres ;z and alſo of a cloſe of paſture called Town 
Croft, containing by eſtimation three acres; and alſo of a 
cloſe of paſture called Keen's Cloſe, containing by eſti- 
mation one acre, and right of commonage for two hundred <= 
ſheep ; and alſo of F in the occupation of Peter | 
+ Roſewell, and a cloſe of paſture thereunto — 
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and four acres of woodland, all in Eltiſſey; and alſo of a 
meſſuage or tenement and farm in the occupation of 
Stephen Hornſby, with the houſes, outhouſes, &c.; and of 
two Cloſes of paſture called Tafting's Cloſe and Peck's 
Cloſe, containing by eſtimation ſeven acres and a half; 
and alfo of a cloſe of paſture called Baron's Cloſe and 
Hop Ground Cloſe, four pightells, containing ſeven 
acres and a half, in Little. Everſden ; the uſes of which 
faid fine, as to, for, and concerning, the ſaid capital 
meſſuage or tenement and farm called Pond Farm, in the 
occupation of Samuel Balduck, with the houſes, &c. 
and one hundred and thirty-ſix acres of arable land 
thereunto belonging, and the faid fix cloſes of paſture 
called Hay. Cloſe, Bath Cloſe, * Cloſe, Dove Cloſe, 
Town's Croft, and Keen's Cloſe, and right of commonage 
and foldage for one hundred and ſeventy-two ſheep, are 
therein and thereby declared to be and enure to the only uſe 
and behoof of the (aid Garrard Baron the elder, his hei 
and aihgns for ever. Y r re 
Fix levied accordingly, and partition executed by al} 


OR. 175 %/ Tx faid Garrard Baron the elder died ſometime in the 
—— month of October 1753, having firſt duly made and 
i — iſhed his laſt will and teſtament in writing, bearing 
was divided, Gate the 24th October 1751; whereby he did give, deviſe, 
Fey © and appoint, unto his ſon Charles Baron, his heirs and 
aſſigns for ever, all that his the faid teſtator s moiety of 
his one-fourth part of the eſtate in Cambridgeſhire, late 
the eſtate of mrs. Eſther Baron, which he had mortgaged to 
William Brage, eſq. and mr. George Andrews, and all his 
lands, tenements, and hereditaments, both freehold and 
copyhold, or of what nature or kind ſoever, in the county 
of Cambridge; and all and every his part, ſhare, and 
purparty, of, in, or to, any lands, tenements, or heredita- 

ments whatſoever, in the faid county of Cambri 
(except the other moiety of his one-fourth part of the (aid 
_ eſtate, late the eſtate of the ſaid Eſther. Baron, whereof he 
3 2 8 2 the marriage of the faid Charles | 

Baron), ſubject to the payment of the principal mon 

which mould be due at the time of his deceaſe * 4 
mortgage aſoreſaid; and alſo ſubject to and chargeable 
"with the payment of 220l. unto his ſon Garrard Baron, 
. his executors or adminiſtrators, at the end of one year after 
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PARTITION. 


— the ſaid Garrard 
aron mv; reciting 


to 
Said Charles Baron the Ceviſee. 
| | the will of Garrard 


Baron his father), in conſideration of 220l. remiſed, 
releaſed, and for ever quit-claimed, unto faid Charles 
Baron, his heirs, executors, adminiſtrators, and aſſigns, as 
well the faid ſum of 2201. ſo charged on the ſaid eſtate and 
premiſes by the ſaid will, as alſo all and all manner of 
action and actions, &c. touching or concerning the ſame. 


Said Charles Baron 
to 

Richard Randall. 20cl. to him paid by faid Richard 
| Randall, did demiſe, grant, bargain 

and fell, all that his the faid Charles Baron's undivided 

moiety or half-part of and in all that the faid capital 

meſſuage, tenement, or farm, called Pond Farm, with 

the houſes, &c. and one hundred and thirty-ſix acres 


InDENTURE, where- 
b 


InDENTURE, whereby faid 
Charles Baron, in conſideration of 


of land thereunto belonging, and the faid ſix cloſes Pe 


of paſture, and right of com e and foldage for 
one hundred and ſeventy-two ſheep, which he the ſaid 
Charles Baron claimed under the will of his late father 
Garrard Baron deceaſed, and all and every the meſſuages, 

tenements, and hereditaments, and moieties, parts, 

and purparts, of meſſuages, lands, tenements, and 
hereditaments whatſoever, of him the ſaid Charles Baron, 
ſituate, lying, and being in the county of Cambridge, 


to hold the ſaid undivided moiety or half-part unto the ſaid 


Richard Randall, his executors, adminiſtrators, and aſſigns, 

from the day next before the day of the date hereof, for one 

thouſand years, without impeachment of waſte, conditioned 

_ the payment of 2041. on the 25th day of November 
cn next. . 


Dxeen-eoLL, by 
way of affignment, 


Said Richard Randall 
to 

Garrard Baron and John Baron. J duly ſtamped and 

executed, by indorſe- 


ment on the back of che above in part recited mortgage, 
whereby ſaid Richard Randall, in conſideration of 2001. 


e 
24. May, 1754. 


25. May, 1734. 
Charles Baron 
mortgages the 
whole eſtate 
conveyed to his 
father upon the 
partition, with- 
out taking any 
notice of the 


made by his 
father previous 
to the partition. 
It ſeems to com- 
priſe only the 
moiety of the 
one-fourth 
allotted in ſe ve- 
ralty to his fa- 
ther ; the other 
moiety not be- 
ing claimed un- 
der the will, but 
by ſettlement. 


27. Dec. 1754- 


id, or ſecured to be paid, by ſaid Gatrard Baron and 

ohn Baron (at the requeſt and by the direction of ſaid "von 
Charles Baron) did bargain, ſell, aſſign, transfer, and ſet | 
over, unto the faid Garrard Baron and John Baron = 


to hold unto the ſaid Garrard Baron and John Baron, 


a. Feb. 1757. 


executrix of faid Charles Baron, paid the faid Garrard 
Baron and Jobn Baron the principal and intereſt due on 
their m ho did then undertake in writing to af 
over the faid mortgage unto her, or whom ſhould 
[0 1 tat aghaycalgg ory „ 
Tas mort made to the faid mr. B and mr. 


* ſaid undivided moiety or half-part of and in the aid 


der of the term of one hundred years. 
and Charles Baron. 


and her affigns, for and _ the term of her natural life ; 
and from and immediately after her deceaſe, he gave and 
- deviſed his faid undivided moiety or half- part and premiſes 
to de equally divided, ſhare and ſhare alike, amongſt ſuch 


_ faid wife Amy Baron. 
| a year old. 
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meſſuage, tenement, or farm, lands, cloſes, and premiſes, 
their executors, adminiſtrators, and aſſigns, for the remain- 
IT'uIs afhgnment is executed by faid Richard Randall 
Tus fad Charles Baron is fince dead, having duly 
made and publiſhed his will of this date, whereby he 


gave and deviſed his undivided moiety or half- part of 
and in all the faid premiſes unto Amy Baron his wife, 


and ſuch children as ſhould be alive after the of his 
Nore, HB youngeſt of the ſaid children is not above 

© * f 
e the widow and 


Audrews ſtill remains a charge upon the faid eſtate; 
and mr. Daniel Creagh, the huſband and adminiſtrator 
to his late wife (formerly Wyatt), threatens to bring an 
ejectment by the ſurviving truſtee, mr. Andrews, and 


take poſſeſſion of ſo much of the ſaid eftate as was conveyed 


to Garrard Baron deceaſed upon the partition, being part 
of the freehold eſtate compriſed in the firſt m of 
a moiety of an undivided fourth part of the whole ts te. 
Mas. Baron, the tenant for life, has a friend who 
would advance the money due on the ſaid mortgage 
made to mr. Brage and mr. Andrews, and alſo the principal 
and intereſt money which was due on the mortgage made 
to mr. Randall, which was paid by mrs Baron, if it is 
apprehended the faid mr. Andrews can legally affign fo 
much of the eſtate compriſed in the firſt mortgage as was 
conveyed to Garrard Baron by the deed of 20th Sept. 
1753, and the | faid Garrard Baron and John Baron can 
transfer the mortgage made by ſaid Charles Baron to ſaid 
Kichard Randall, which was afterwards aſſigned to them, 
Mag BL | "+ > Wo 
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to fuch perſon who will advance the money; and that ſuch 
eftate will be chargeable with the money ſo advanced, 
and the growing intereſt thereof. All parties intereſted 
are willing to join in the aſſignments. 
- WaeTHER mr. George Andrews, the ſurviving truſtee Quere. 
of the firſt 'mo e, with the conſent of mr. Daniel + 
Creagh, the huſband. and adminiſtrator to his late wife, 
can legally aſſign ſo much of the eſtate as was conveyed 
to the faid Garrard Barn deceaſed in fee ſimple upon 
the partition in 1753, being only part of the eſtate com- 
priſed in the firſt mortgage ? and, Whether the faid 
Garrard Baron and John Baron may transfer the mortga 
which was aſſigned to them by the ſaid Richard Randall, 
ſubject to the payment of the principal and intereſt 


-monies due on the faid reſpective mortgages, to any perſon 
who will advance the ſame ?, and, Whether the ſaid freehold 


_ eſtate will be chargeable with the money ſo. advanced, 
and teſtator's widow be obliged to pay the growing intereſt 
of the ſame during her life? and if mr. Capper ſhould | 
think both the ſaid mortgages may be aſſigned, Whether | 
it will be moſt adviſeable to aſſign them diſtinctly, or | 
recite and transfer them both in one deed, as they will be | 
made to the fame perſon ? and, Whether it will not be 

proper to make mrs. Baron (the termor for life) a party, 

and for her to covenant, that the heirs, executors, admini- 

ſtrators, or aſſigns, of Charles Baron her late huſband 

ſhall pay the principal and intereſt money? or, What 

other ſteps will be neceffary to take to make a mortgagee 


1 ſafe in taking ſuch mortgages, in caſe they can be afligned ? 


I APPREHEND, that as mr. Brage and mr. Andrews 
were not parties in the deed of partition and fine levied 
in Michaelmas 1753, and as the uſes of ſuch fine of 
the premiſes allotted in ſeveralty to Garrard Baron in 
ſeveralty were not declared to them for one thouſand 
years, redeemable by Garrard Baron the elder, and ſubject 
thereto to him and his heirs, ſo that they might have ſur- 
rendered up the firſt mortgage term, that their eſtate 
in the premiſes were not altered by ſuch deed of | 
partition and fine; and that the firſt term of one | 
thouſand years of a- moiety of -an undivided fourth 
in the whole is become veſted in mr. George Andrews, 
the 
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the ſurviving truſtee, for mr. Creagh, the adminiſtrator 
of his late wife, formerly mrs. Wyatt. But as mr. Charles 
 Paron in May 1754 demiſed a moiety of the premiſes 
| {allottedin ſeveralty) to mr. Randall, by way of mortgage, 
for one thouſand years, and which became veſted after- 
wards in Garrard Baron and John Baron; I apprebend, 
a mortgagee will be ſafe in taking the aſſignment of that 
mortgage from them by the directions of mrs. Amy Baron, 
' who ſhould be a party to the affignment ; and that ſuch 
* mortgagee will be fafe in taking the aſſignment of the 


other mortgage from mr. George Andrews by the 


yy i mann are mrs. Amy Baron; and 
"theſe affignments ſhould be by two different deeds, 
e 08 redemption, viz. by payment of the money 
mentioned, as the conſideration of one aſſignment, and 
alſo of the money mentioned in the other aſſignment, 
bearing even date therewith; and that the intereſt in 
RS 23 is » ,, 
. ſuch aſſignment.— And I apprehend, mr. George Andrews 
may fafely aſſign by ſuch directions as aforeſaid ; and that 
| the ſaid Garrard Baron and John Baron may alſo aſſign 
fafely under ſuch directions; and that mrs. Amy Baron 
- ſhould covenant to keep down. for her life the intereſt of 


the mortgage money. 
Lincoln's Im, FRANCIS CAPPER. 
September 17, 1757. 55 
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IS Majeſty, by letters patent of this date (reciting, 
H that 2 Lyddell, 
Newcaſtle upon Tyne, maſter and mariner, had invented 
a new fort of a machine or veſſel for the removal of or 

ing away earth, ballaſt, ſand, rubbiſh, rocks, ſtones, 
or any other kind of matter that might be a nuiſance to 
any port, river, harbour, creek, or inlet, in any of his 
majeſty's dominions, which would be of great benefit and 
advantage to the kingdom in general, rendering ſuch ports, 
harbours, or places, more commodious and ſecure for the 
navigation in general of the kingdom, and anſwer the ends 
thereby deſigned more effectually than any machine hereto- 
fore made uſe of for theſe purpoſes), granted to the ſaid 

Richard Lyddell, his executors, adminiſtrators, and aſſigns, 
the ſole privilege to make, uſe, exerciſe, and vend the ſaid 
invention within England, Wales, and Berwick upon 
"Tweed, for the term of fourteen years; provided, that if the 
faid grant ſhould appear to be contrary to law, or preju- 
dicial or inconvenient to the ſubject in general, the faid 

patent to be void. The king alſo grants, that the ſaid let- 
ters patent ſhall be taken, conſtrued, and adjudged, in the 
moſt favourable and beneficial ſenſe for the ſaid Richard 
Lyddell, as well in all his courts as elſewhere, notwithſtand- 
ing the not full and certain deſcribing the nature or quality 
of the ſaid invention, or of the materials thereto conducing 
or belonging. | : 

Pur A+ to this patent, Mr. Lyddell has built ſeveral 
veſſels according to his plan, which are about the burthen 
of 30 ton, and carried them into the river 8,2 7, and 
Newcaſtle, and there — from the er in 
that river (thoſe ſhips being obliged every voyage to carry 
bo or 80 — of ballaſt * Lonken, having no other 
loading), by caſting it out of the ſhips into the machine, 
then proceeds with it down the river to the ſea, where 

he empties the ballaſt out at the bottom of the machine in 


I, 


river from the hazard of being choaked 


| up by any ballaſt 
falling or being caſt up into the harbour. $7540: OY 


AGAINST 


not leſs than fourteen fathom water, and thereby frees the in the 


Ca 38, 


te of the town and county of 11. April, 2726. 


* 2s 
The Corpora 
tion of New- 
caſtle upon 
Tyne, preſerib- 
ing to be con- 
ſervators of the 
water and haven 
of that river, and 
having imme- 
morially erected 
wharfs for re- 
ceiving ballaſt 
caſt out of the 
ſhips lying 
there, one Lyd- 
dell obtains a 
patent for the 
ſole privilege of 
uſing a veſſel 
or machine, by 
means of which 
he carries the 
ballaſt from 
ſhips lying in 
the Tyne inte 
the ſea, and un · 
lades it in ſour- 
teen fathom of 
water.—-The 
ſeveral Or- 
nrIoxns of Mr. 
Muna and 
Mr. H. Camy- 
BELL upon an 
excluſive claim 
wade by the 
Corporation to 
volade ballaft 
from ſhips lying 
Tyne up- 
on the wharfs 
erected by them 
for tha: pui pie. 


ravxur. 
AGAINST this method of emptying ballaſt, the Corpo- 
ration of Newcaſtle have ſeveral objections, and claim the 
following right, viz. | | 
1. THAT the ſaid town of Newcaſtle is an ancient 
. by preſcyiption. ** 3 
2. AND they claim, by ſuch preſcription, to be conſer- 
vators of the water and haven of Tyne, and are liable to 
- cleanſe, - ſcower, - preſerve, and keep the-ſame a ſafe ſtation 
or harbour for ſhips; and that they had immemorially and 
Kill continue, from time to time, to lay out large ſums of 
| . in cleanſing and preſerving the faid. river and 
baven. ; 


3. THAT the Corporation have immemorially erected 
wharfs for receiving ballaſt,, &c. caſt out of ſhups- being 
in the faid haven, and applying to the ſame; and have 
maintained. thoſe wharts, — made other new karfs, at 
their own calts, and on their own ground (as the water, 
or the ground, or the bottom thereof, covered with the 
flowing of the ſa, and being within flood- mark, from 
Sparrawhawk to Hedwin ſtreams, have been and are parcel 
of a ſee - farm granted to the ſaid town, at the rent of 100l. 
per annum]; and when the ballaſt caſt on the ſaid. wharf 
falls down from the fame, or is waſhed by the water into 
tae entrance or mouth of the faid river, or falls from ſhips 
or lighters in unloading, the Corporation, at their own 
colts, have from time to time removed the ſame. yay 
_ Tar a court of record.is held by the mayor and others, 
iu which inquire, by a jury of the town, concerni 
all ar a wich The haven, i 
_ them, and puniſh offenders by fine and impriſonment ; and 
for the better conſervancy of the haven, the faid court 
make ſtatutes, ordinances, and decrees, as often as need- 
ful, and puailh offenders by fine and impriſonment: and 
the ſaid court have by their precept, and for the profit of the 
Corporation, levied theſe fines, and on non-payment haye 
diſtrained for the ſame. 8 8 
Ins above. objeCtions are an extract of a plea put in 
by the Corporation to a Dus Warrants brought 
them in Term, 4. Car. 1.; on which plea, Michaclm: 
th fame king, judgment was entered for allowing all 
tberties, privileges, franchiſes, and free cuſtoms, claimed 
by them in their faid 12 But if this be true, it might 
1 ek 
Is or about the xear 1635, a great fire happened # 
| Newcullle, by which molt of the records belonging 
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de towh was burnt; but from the year 1649 down to the 
reſent time, there are books in which the proceedings at 
he courts above mentioned, held for the conſervancy of the 
ver, are entered ; and there are in thoſe books ſeveral en- 
ries of fines impoſed upon maſters of ſhips for caſting 
pallaſt into the river, and ſome for caſting their ballaſt into 
dther veſſels in the river; and moſt of thoſe fines | 
om the entries in the ſaid books to have been paid; but 
t does not appear that diſtreſſes were made for the 
but that the perſons ſo fined ſubmitted and paid. 
By an act ofparliament made in the 21. Hen. 8. cap. 16. 
not printed in the Statutes at Large, but printed at large in 
m edition of the ſtatutes from Magna Charta to the end of 
he reign of Philip and Mary, and printed in 1618, the 
mayor, and nar” dy and commonalty; have power to pull 
down all wears, &c. In the preamble of that act, the 
right of the faid mayor and burgeſſes to the conſervancy 
of the river Tyne, and to the foil of that river covered 
with water, is ſet forth very fully. ; 
Many of the coal ſhips being to great bur- 
mens, and being fo could not poiſfibly come within 
© a mile of the town, and ſo could not caſt their ballaſt at 
” Whthe keys there; therefore, for their convenjence, the cor- 
poration. hath, from time. to time, erected, or allowed to be 
erected, keys for the reception of ballaſt at a great diſtance 
from the town, even down to Shields, nigh the mouth of 
ce river, which is ſeven miles from Newcaſtle ; and maſ- 
Li ters of ſhips pay fo: caſting their ballaſt upon the keys or 
urt 
ed 


ſhores lying between Newcaſtle and Shields; ſome of which 
keys or ſhores are in the hands of leſſees under the Corpo- 
ration; others are built or erected by licence from the 
nd Corporation; and others are in the hands of the Corporation 
the Bl themſelves. For the ballaſt caſt upon the keys in the hands 
e af the Corporation, the whole ſum paid by the maſters is 
; WH retained by the Corporation, becauſe they are at the ex- 
tn pence of conveying ſuch ballaſt from the face of the key; 
int I but where it is caſt upon keys held by leaſe, or erected by 
yea licence, the poſſeſſors of ſuch keys are at the charge of 
[th conveying ſuch ballaſt from the face of ſuch keys, and are 
med paid by the Corporation for ſo doing, purſuant to covenant 
ight WF in their leaſes or agreements. eh 
MASTERS may elect to caſt their ballaſt on any of the 
41 aboye keys, and may go up to ſeveral of them with their 
'4 by lips; but when the SJ 
Vol H... 


not chuſe to go with their ſhips 
N to 


— 
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d caſt their ballaſt upon any of the above keys, they cat 
it into keels, which is a kind of lighters. | 
Fox liberty to receive the ballaſt into ſuch keels, a ticket 
or order, commonly called a warrant, is given by the wa. 
ter-bailiff to the ſkipper-or maſter of the keel, expreſſing 
the quantity of ballaſt to be taken on board ſuch keel, and 
on what the ſame is to be caſt; which warrant is de. 
livered to the perſon who attends at the key to receive it; 
and by ſuch warrant he can know with certainty whether 
the quantity of ballaſt caſt out of the ſhip into the keel i 
brought to the key; and this method has been taken to 


is 
know whether any of the ballaſt has been thrown over. wh 
board into the river by the keelmen. And for the better not 
_ preſerving ballaſt from being caft overboard, the water- Wi ing 
bailiff alſo, as foon as any keel is loaden with any quantity WW ſaid 
of ballaſt, puts a man on board every ſuch keel, with di- int 
rection to continue in the fame until ſuch keel come to the Wi eſp 
key where the ballaſt is to be caſt ; and then, before any WF ma 
ballaſt is caſt, to deliver the ſaid ticket or warrant ſigned Wi tin 
by him to the'conveyer of the ballaſt at ſuch key, and alſo fai 
10 there till the ballaſt is caſt and turned back a full tra 
yard from the face or edge of the key: for which warrant, WW clo 
and the man's trouble, four ſhillings is paid to the water- bal 
* bailiff. by the maſter of the ſhip; and the maſter of the WF ca 
ſhip pays alſo 138. 4d. to the ſkipper and keelmen, for the fai, 
uſe of their keel and labour. - fer 
Tax reaſons which the Corporation give for taking a int 
greater ſum per ton at ſome of the keys that others (which pa 
they do take) are, that at thoſe keys where the greater ſums | 
are taken, either the ballaſt is to be conveyed to a greater Wt for 
diſtance from the face of the ſhip; and in proportion to Wh wi 
ſueh diſtance the Corporation pay or allow to their con- kn 
veyers, or the poſſeſſors of the key, towards their charges WI di: 
and expences in getting the fame conveyed; or that ſuch 
keys being nigh to the mouth of the river, the Corporation Wh th 
is at a-greater.expence in removing ſuch part of the ballaſt ur 
as happens to fall into the river Tow ths keys; and that WW el. 
expence is occaſioned by the flux of the tide being or 
_ and quicker _ than at the mouth of the * — 
TE Corporation al y that the above payments . 
along ſince the refortive eech of the keys (many of WW in 
which have been newly erected within a very few year) th 
have been made by all maſters of ſhips reſorting to the port WW 2 
of Newcaſtle, for all the ballaſt brought by them into tbe WI fe 
0 


tiver, till the ſaid Richard Lyddell brought this machine 
| | ot 


or veſſel there, by means of which the Corporation are 
in danger of loſing a conſiderable part of their income, 
and by that means will be leſs able to cleanſe the ſaid port 
from nuifances as they ought to do, in caſe they cannot put 
a ſtop to mr. Lyddell's proceedings. 19 
I purſuance of an order made at the river court before 
mentioned, the river jury have taken a view of the faid Rich. 
Lyddell's veſſel or machine, and have preſented on their 
oaths, that the caſting of ballaſt out of ſhips into the ſaid 
veſſel is a nuiſance to the faid river; and that the ſaid veſſel 
is. ſo contrived, that the ſhutters, or trap hatches, by 
which the ballaſt is let out again from the ſaid veſſel, can- 
not poſſibly. be ſhut ſo cloſe but by the working and waſh- 
ing of the water which communicates with the ballaſt in the 
ſaid veſſel, a quantity of the ſaid ballaſt muſt and will fall 
into the river, even while the ſaid veſſel lies at anchor, but 
eſpecially when under fail; and that the trap hatches heing 
made with * for the conveniency of opening and ſhut- 
ting, ſome little ſtones, or part of the ballaſt caſt into the 
fail veſſe}, muſt lodge in the joints of the ſaid ſhutters or 
trap hatches, and prevent the ſame from being ſhut up 
cloſe ; and upon ſuch lodging of little ſtones, or parts of 
ballaſt in the ſaid joints, great quantities of the faid balla 
caſt into the ſaid veſſels Ee will drop or fall into Ne 
fad river ; and that in the hold of the faid veſſel there are 
ſcupper holes, through which quantities of the ballaft ca 
into the faid veſſel muſt, in the working of the faid veſl; 
paſs and fall into the faid river. e ew” e 
N. B. Tuis jury was compoſed: of edit t inferior 
fort of people of the town, ſuch as gaolers, ' butchers,” &c. 
who never had ſeen the ſaid veſſel's bottom, or could pebh, 
know any thing thereof; and ſome of them were greatly 
dſlatisfied with their verdict, and refuſed to fign it.” 
Mx. Lyddell in anſwer to theſe objections infiſts, That 
| tion have no excluſive” privilege or right 
unloading the ſhips of their ballaſt, but it is merely at t 
election of the maſters to caſt their ballaſt at thoſe ſhores, 
or in any other manner, fo as they do not caſt it into the 
river; and that it is the daily practice of mäſtets tu caſt 
their ballaſt in ſourteen fathom water at ſea, before they go 
into the harbour, and often to bring part of it back out of 
the harbour, on board their ſhips, or in: their own boats, 
and caſt it at ſea, rather than be at the expence, or wait 
for the keels to take it away; and ſome time agb there 
were a great number of people who made it their ſole _ 
| | * G 2 neſs 
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neſs for to ballaſt, for their own in, from 
the — ri of Tyne, and caſt it at in four- 
teen' fathom water, and never were impeded by the Cor. 


To put a ſtop to mr. Lyddell's ingenious invention, 
which has been found of great convenience and benefit to 
the maſters of ſhips, the Corporation hath cauſed ſeveral 
actions to be brought againſt ſuch maſters as have employed 
this machine, upon a — in an act of 34. and 35. Hen. 8. 
cap. . ſ. 6. the iſſues in which are exactly the ſame, and 
a copy of one of them is as follows ;!w 


1 2 . JOHN FOSTER, who ſuc 
Yi, + Northumberland, © wit, F- JON for our ſovereign lord 
* the king as for himſelf in this behalf, complains of Wil. 
* liam Clarke, being in the cuſtody of the marſhal of the 
4 marſhalſea of our ſovereign lord the king, before the 
« king himſelf, of a plea, that he render to our ſaid lord 
che king, and the faid John, who as well, &c. 10l. which 
& he owes to our ſaid lord the king: and the ſaid John who 
« ſues as aforeſaid, and unjuſt] ins for this (to wit), 
that the Gid Willa, ar te it day of 3 
h year reign of the late the 
2 on the 6th day of — wage age our 
lord 1754, at North Shields, in the county aforeſaid, did 
-® caſt and unlade out of a certain ſhip called the Globe, 
« then and there being within the river Tyne, flowing and 
running to the port town of Newcaſtle upon Tyne, 
_ «within this realm, and within the haven — tat of 
A gen. Tyne ahratiid, eighteen ton of ballaſt 
T below the full ſea mark, and not upon the land above 
« the full fea mark, to the form of the ſtatute in 
« ſach cafe made and provided; whereby, and by force di 
the faid ſtatute, an action accrued to the faid John who 
* ſues as aforeſaid, to demand and have of the ſaid Wik 
am Fl. parceb of the ſaid 10l. And the faid John who 
= Jes 28 aforekaid id further faith, that the ſaid William after- 
. < wards, at another time (to wit), on the 13th. day af 
' * March in che faid year of our lord 1754, at 
« Shields aforcfaid, 8 did caſt and 
unlade dut of a certain other ſhip called the Globe, then 


« and there being within the ſaid river Tyne, flowing and 
running to the port town of Newcaſtle upon Tyne with- 
in this realm, and within the port and haven aforeſaid of 
« Newcaſtle upon Tyne aforeſaid, five ton of ballaſt other 
1 « wiſe 
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« wile than upon the land above the full ſea mark, con- 


« trary to the of the ſtatute in ſuch caſe made and 


& provided; whereby, and by force of the ſtatute, an ac- 


« tion accrued to the ſaid John who ſues as aforeſaid, to 
« demand and have of the ſaid William other 51. reſidue 
« of the faid 10l. Vet the ſaid William (although often 
« requeſted) hath not paid the faid 1ol. or any part thereof, 


« to the ſaid lord the king, and the faid John who ſues as 


« hath hitherto wholly denied, and ſtill doth deny. Where- 
« upon the faid John who ſues as aforeſaid ſays, that he is 
« mjured, and hath damage to the value of 5l.; and there- 
« fore, as well for the faid lord the king as for himſelf, he 
« brings ſuit,” &c, Bol he ©; | 


To which the defendants have the general iſſue; 
but theſe actions, it is apprehended, they will drop, and 
proceed no further therein. eln 

THERE are upwards of five hundred fail of ſhips be- 
longing to the port of Newcaſtle, and perhaps not ſive of 
them that ever complied, or ever could comply, with the 
letter of this act, v:z. to caſt their ballaſt only upon the 
land above the full ſea mark ; for it is now become impoſ- 
ſible for-thoſe ſhips to get up to the ballaſt keys for want 


« aforeſaid; but uf ms em the ſame the ſaid William 
* 


laſt from the ſhips to the keys, nothing is more com- 
mon than 


for the keelmen to caſt it into the river all 


the way they go, even in the preſence of the pur 
on 


board by the water-bailiff to prevent the from 


being thrown out of ſuch keels; for within theſe fourteen 
years- laſt paſt the river has been ſo choaked up by theſe 
means, that where a large ſhip might then go, a ſmall boat 
cannot now go. Fee | 2 * 
ALL that the maſters have done in breach of the above 
at to occaſion thoſe ations, is only caſting their ballaſt 
into mr. Lyddell's machine (inftead of the keels), which 
carries it out to ſea inſtead of laying it upon the land; and 
it is apprehended, they are no more puniſhable 
for ſo doing by virtue of this clauſe, than they have been 


every voyage for OY paſt in caſting it into the 
3 


| keels; 


8 


1. Qære. 


vi. cuſting ballaſt — from. the ſhip into the 


leaſt detriment to the river, but 2 very great benefit to it 
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keals; between which'keels and mr. Lyddell's veſſel (with 
reſpect to the maſters); it is apprehended. there is no differ- 
ence; and that if there is any offence committed, it is by 
rut ga veſſel in not laying it upon the land, as the 
Os. . ine 16> or) bn. | 
Tr is alſo apprehended, that mr. Lyddell's method of 
2 by this machine, although it · may be within 
tho ſtrict letter and deſcription of the above act, yet it is 
not within the miſchief intended to be remedied by the fame, 


rivet, and thereby choaking and filling it up: for notwith- 
ſtanding the opinion of the river jury, this machine is % 
contnved,. that not the leaſt part of the ballaſt can poſſiby 
fall out into the river; for the ſhutters. and trap hatches 
ſhut ſo very cloſe, that neither by the working or waſhing 
of the water can wn) (1 pl mins ballaſt poſſibly fall out; 
and this can be proved by the maſters of the Trinity-houſ 
at London, who have ſurveyed the ſaid veſſel: nor can any 
fall down into the river between the ſhip and the veſſel in 
rafting"of. it, which is very frequent with the keels ; and 
tlierefore it is beyond- diſpute, that this invention is not the 


in particular, and to the whole coal trade in general, 
by unloading the ſhips quicker, and at a ſmaller expence: 
and this ſtatute ſeems to give leave by implication for 


maſters to unload as they pleaſe, complying . therewith; 


which may carry ſome force againſt any preſcription in the 
Corporation; and this — 2 —2— i aha 
the fame effect made 19. Geo. 2. It may be worth 
obſervation, that this act never was nor ever can be complied 
with in the river Thames, whither the ſhips from all parts 
bring large quantities of ballaſt, for there is no land 

the Thames whereon to lay the ballaſt; but the method is, 
to dcaſt it into lighters belonging to the I rinity-houſe 
at: London, and for them to caſt it into light ſhips 
the colliers moſt commonly), or to diſpoſe. of it in any 
way the maſter of theſhip pleaſes, — keeping ĩt out of the 
river; but they never lay it upon the land; and very often 
an ner of 2 will caſt the ballaſt out of one 
into another of his own ſhips, without any permiſſion ot 
directions from the maſter of the Trinity-houſe.” - 
bg WHETHER. the plaintiff can prevail in theſe actions 


Dl mii 


. 42 
Ld _ * 


, Pl 724 


* 1 : a ® «1.4 AAN L. 
* 1 * ® * 
„ eee | 14 
+ 3 11 4% 8 42.4 £275 + £# - 1 4 1-67 , "HINK 
# * 
* 


ere 


„ yo 2» 


(K 


a8 F 


PATENT. 


1 THINK the Caſe above ſtated not within the meaning Anſwer. 
or miſchief intended to be remedied by the ſaid act; and 
therefore am of opinion, the plaintiff cannot prevail in theſe 


actions againſt the maſters, 


Wit the right of the town to unlade ballaſt, or mr. 2. Orr 
Lyddell's n come into queſtion on the trial of the 

aforeſaid actions? and upon the whole, What evidence 

will be neceſſary or proper to be given, both by the plaintiff 

and defendant? and pleaſe to ſtate the ſame particularly, 

as we may, from a thorough knowledge of this, be better 

able to take the advantage of a nonſuit. 


1 THINK; neither the right of the town to unlade Anſwer. 
ballaſt,” or mr. LyddeWs patent, can come in queſtion 
upon the trial of the faid actions; the plaintiff could 
only ſhew, that the ballaſt was unloaded, but not upon 
land above the ſea-water mark : the defence would be, 
that the act is penal, and meant to prohibit the throwing 
it into the river, which is better prevented by the method 
— mf of than by putting it upon land, &c. 


Wr rein the S diftrain, or in their 3. Quarre, 


court of conſervancy fine or impriſon, for any fees or dues 
for unloading ballaſt, either alone or jointly with any other 
dues, or otherwiſe, where the faid machine has unloaded 
the ſame ballaſt ? or, Can the Corporation bring any actions, 
and againſt "whom, for any of theſe pretended dues for 
ing ballaſt, when unloaded ” the aid machine ? | 


W 


ITHINK, the Corporation, in their court of conſer- Anſwer. 
vancy, may fine and impriſon for unlading ballaſt after 
the ſhip is come within their juriſdiction. I think, 


' they may bring actions for their dues ; and am of opinion, 


from the above ftate, that the Corporation has an exclufive 


ſuperintendance of unlading ballaſt from ſhips which are 
within the river Tyner and there may be good reafon - 


for it; this method may be well caleulated to carry the 


Melt out into the ſea ; but unleſs it be done under the 
a1 t + oh | authority 


PATENT. A 


authority of proper officers, there is no ſecurity but it may 
not be thrown. into the river. 


oF... 


= 


& Were, WHETHER this pretended excluſive right of the Cor. 
— to unlade ſhips, being a monopoly, and a heavy 

urthen of expence to the owners of ſhips uſing the ſaid 

port, the Corporation, or any others to be ſet up by them, 

can prevail in any other action, ſuit, or profecution, in law 

-or equity, to be brought concerning the ſaid machine or 

patent? Againſt whom, and in what manner, may they 

proceed to do the fame? _ | 


Auer. Ir the right be clear, I think, no objection can ariſe 

5 from its being a monopoly, or a charge upon trade, 
becauſe it may have had a reaſonable commencement, 
and may be beneficial, the Corporation being obliged to 
cleanſe and preſerve the river from being choaked, | 


Auguſt 9, 1754- M. M. 
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we. Heun's As the facts are ſtated in this Caſe, I think, the plaintif 
rb cb. Cannot recover in theſe actions, although the ſtatutes d 
Anſwer to Pn Hen. B. and Geo. 2. are worded very generally. 
e. patent cannot come properly in queſtion, What evidence 
will be neceflary on each fide, is too much for me to ſaſ . 
I think, if the defendant can prove the ballaſt put on board 
his veſſel to be carried out of the port, haven, or river, 


and actually ſo done, he will prove his caſe, 


Anſwer te The IHE Corporation may diſtrain, &c. provided they bring 
* the caſe within their legal power; but what will amount 

to that I cannot ſpecify, without the Corporation was to 
night is founded; and as they may perhaps legally fupport 


THE 


Arxxr. 9 


THE queſtien is too general, and the Caſe of the Anfwerto 
Corporation not explicit enough. - The Corporation may, aan 2 
in conſideration of the expence of cleaning the river 
and repairing the keys, exclude all perſons from unlading 
ballaſt in the river, and have a remedy adapted to that right; 
the queſtion will then not be on the-patent, or on the 
nature of the machine (ſuppoſing it does not ſhed any of | | 
the ballaſt in the carriage), but upon the unlading in any © 
machine at all: it will be difficult to ſupport ſuch a right; | 
but I cannot ſay it is impracticable. When the Corporation ; 

ſets 'out the ſpecial right claimed, a judgment may be 
ae formed upon it ; at preſent it is too vague, * 
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e Nur leaſe and releaſe, countyi-drwoger of Angleſey (aer 
1714. reciting that the eſtate was liable to ſeveral charges 


ls and incumbrances, and that a marriage was intended de- 
ſtettlement, the tween her and Jord Aſhburnham, and that 20,000). tvas tr 
amended wife be ruiſed out of the fame for her portion to pay lord Afb 
mer muthoriled, burubgn's debts); in conſidetation of her ſaid intended mar- 
. riage, and of one ſhilling, releaſes (inter alia] the manor 
modes in writ. Of L. to truſtèes, and their heirs, upon truſt, - © 
ing, to diſpoſe Lo zaile-monies ſufficient to pay thoſe charges and the 
_ ef fuck of her ſ7j"28,0000. ;"ahd chen, after a direction that the ſurplus- 
An remain money ſhall be laid out in lands, and ſettled as therein is 
* — appointed, comes a proviſo to this effect :— — 
me purpoſes PROVIDED alſo, that all the eſtate by the ſaid indenture 
therein men- of releaſe veſted in the faid truſtees and their heirs as afore- 
an; and in ſaid, which ſhall remain unſold and undiſpoſed of after all 
— = and _ the truſts therein before declared concerning the 
fate was l- fame ſhall be fully performed, ſhall be by the faid truſtees, 
wired in ſtrict and their heirs, conveyed and aflured to ſuch perſon and 
Salkment. Af. perſons, and for ſuch uſes, eſtates, intents, and purpoſes, 
33 4 as the ſaid counteſs-dowager of Angleſey, whether covert or 
Ann ſole (notwithſtanding her faid intended coverture), by and 
wait for the with the conſent of James duke of Ormond and Charles 
_ peyment of her earl of Arran, or the ſurvivor of them, teſtified in writ- 
butband's debts; ing under their hands and ſeals, in the preſence of two or 
_— m—_ more credible witneſſes, ſhall by any deed or deeds, writ- 
by enty one af ing or Writings, to be by her duly ſealed and delivered in 
whe truſtets; the preſeace of two or more credible witneſſes, direct, 
ave again by limit, or appoint z and as well in default of ſuch appoint- 
| rl ment as until the ſame ſhall be made, to the intent that 
K — 
— Mr. and their heirs rents 0 
. Kc. as ſo remain . the proper hands of coun- 
Orrw1ox,Whe- tf. dowager of Angleſey, during ber life, for her ſeparat: 
de, wſe; and ſubſect to the truſts! aforeſaid to this further 
for ſale, vader intent, chat the ſaid truſtees, and their heirs, ſhall ſtand ſeiſed 
theſe truſts, Of all the faid lands, &c. which ſhall fo remain unſold, to 


would be pro- the uſe of themſelves and their heirs, during the life of 


_ ann countels-dowager of Angleley, to preſerve the contingent 
over 


remai 


fac 
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remainders. And after the determination of that eſtate, 


To the uſe of the firſt and every other ſon of the coun- 


teſs-dowager of Angleſey by lord Aſhburnham lawfully 
0 in tail male; 


52 


EMAINDER to counteſs-dowager of Angleſey, and 


the heirs of her body; 


RE VERSION in fee to counteſs-dowager of Angleſey. 
. $ooN after this, counteſs-dowager of Angleſey married 


lord Aſhburnham. 


By deed - poll, after recitals of the truſts, &c. (for now 


facilitating the truſt, ſettling the lands unſold in the abſence 

of the duke of Ormond, then in parts beyond the ſea), it 

is witneſſed, declared, and agreed, by the faid lord Aſh- 

burnham, wy Henrietta Maria Aſhburnham his wife, 
r 


the duke of Ormond and earl of Arran, and the faid lady 
Aſhburnham, by virtue of her ſaid power, and all other 
powers in her veſted, by and with the conſent of the ſaid 
duke of Ormond and earl of Arran, teſtified as aforeſaid, 
directs, limits, or appoints, the furplus-money. ariſing by 
the ſale of the ſaid eſtate to be laid out in purchaling lands, 
to be ſettled as therein is appointed; and that all the lands, 
&c. by the ſaid indenture of releaſe veſted in the ſaid truſ- 
tees and their ' heirs as aforeſaid, which ſhall remain un- 
ſold after all and every the truſts in the ſaid indenture of 
releaſe declared concerning the ſame ſhould be fully per- 
formed, ſhall be, by the faid truſtees and their heirs, con- 
veyed and aſſured to ſuch perſon and perſons, and for ſuch 
= eſtates, intents, and purpoſes, as the ſaid lady Aſh- 
burnham, _ whether covert or ſole, notwithſtanding her 
then preſent coverture, by and with the like conſent of 
the earl of Arran, teſtified as aforeſaid, ſhould, by any deed 
or deeds, writing or writings, to be by her duly ſealed and 
delivered in the- preſence of two or more credible wit- 
neſſes, direct, limit, or appoint : and as well in default of 
ſuch appointment as' until the ſame be made, to and for 
ſuch uſes, &c. as by the ſaid indenture of releaſe are in 
luch caſe expreſſed, concerning the lands, &c. ſo remaining 
unſold, after the truſts therein declared are performed. . 
VVB. This deed-poll, though all four are mentioned to 
be parties to it, was executed only by the duke of Or- 
Buy another deed-poll (after recital of her power as to 
the ſurplus-money, without reciting the former deed-poll), 
the ſaid lady Aſhburnham, by and with the conſent and 
approbation of the lord Aſhburnham and earl of Arran, 


20. Aug · 1715. 


13 July, 1776, 


22 teſtified 


| V. Aug. 1717. 
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teſtified as aforeſaid, directs, limits, and appoints, that the 
ſurplus-money ariſing by the ſale of the faid eſtate, ſhould 
{by the conſent of lay Aſhburnham, teſtified as aforeſaid) 
be laid out in the purchaſe of Jands, &c. and the fame 
when purchaſed, and the menies ſo to be raiſed in the 
mean time, and ſuch of the lands, &c. in the ſaid inden. 
ture of releaſe mentioned, as ſhould remain unſold after the 
truſt therein mentioned performed, ſhould be ſettled to ſuch 
uſes, truſts, intents, and purpoſes, as lady 'Athburnham 


| ſhouid, by any deed or deeds, or by her laſt will and teſta- 


ment in writing, in the preſence of three or more credible 
witneſſes, whether ſole or married, and notwi 
her coverture, and as well with as without the conſent of 
the faid earl of Arran or the faid duke of Ormond, ſhould 
direct and appoint; and as well in default of ſuch appoint- 
ment as until the ſame ſhall be made, upon the ſeveral truſts, 
and to the-ſeveral uſes, intents, and purpoſes, by the faid 
indenture of releaſe were directed, limited, and inted 
of the ſaid premiſes. ' And this was executed by lord and 
lady Aſhburnham and earl Arran. | 

By indenture ſextipartite between lord and lady Aſh- 
burnham of the firit part, and others of the other 
reeiting, that part of the arrears in the firſt truſt-deed had 
been paid off, and that others ſtill remained due; and re- 
citing. alſo two deeds poll of the 2oth' of Auguſt 1715 
and i 3th July 1716, and that lord Aſhburnham had con- 
tracted ſeveral very conſiderable debts ſince his marriage; 
the faid lady Aſhburnhain, in purſuance of the power given 
to her by the faid indenture of releaſe, and all other 
powers in her veſted, doth direct and appoint, after the 
truſts in the ſame indenture are performed, that the truſtees, 
and the ſurvivor of them, aud the heirs of ſuch ſurvivor, 


| ſhall convey all and every the truſt eſtate which ſhall then 


remain Id for the purpoſes aforeſaid, | to four other 
truſtees, their heirs and aſſigns, in truſt, with or without 


the conſent of lord and lady Aſhburnham, to ſell the fame, 


and out of the purchaſe- money to pay ſeveral conſiderable 
debts not mentioned in. the firſt truſt- deed, with intereſt 
and charges; and to pay the reſidue of the money ariſing 
by the ſale (if any] as in this deed is appointed: and in 
caſe any of the faid premiſes ſhall remain unſold, then in 


truſt, to be by the laſt truſtees and their heirs conveyed 


to ſuch perſons, and for ſuch uſes, &c. as lady Aſhburn- 


ham ſhould appoint: and for want of, -and until ſuch ap- 
pointment, to and for ſuch uſes, eſtates, &c. as are ex- 


preſled 


83 82 8 8 


22 => 


SO = DD 


A wan So Oo Do =—-=-D 


8 — 


a. FFF F SSSR 


2 
* 


2 


FAS F S7 Lr AK. 


393 


2 


in the ſald indenture of releaſe concerning the 
lands which ſhould, there remain unſold after the truſts 
performed. 


Lavy — is Ft 1 leaving an on) 
daughter by lord Aſhburnham, who is an infant. : 


Y a decreg made in a cauſe, wherein the ſaid infant by 
her prochein amy, 7. C. A. C. and ſeveral other OO 
as well for themſelves as other creditors of the ſaid lord 
Aſhburnham, are complainants ; and the faid lord Aſh- 
burnham, the truſtees in the firſt truſt-deed, two of the 
principal creditors in the ſecond truſt-deed, and the truſtees 
in the ſecond rruſt-deed, are defendants ; it is decreed, That 
the ſeveral truſts created by the ſaid deeds of the 22d of 
July 1714, and the 3oth of Augul 1717, ſhall be exe- 
cuted and performed; and | 

Tur of the truſtees in the laſt deed ſhall releaſe 
to E. another truſtee in that deed ; and that the three truſ- 
tees in the firſt deed ſhall (ell or mortgage ſo much and 
ſuch part of the ſaid truſt eſtate as remains unſold, as the 
maſter ſhall find neceſſary for raiſing money to diſcharge 
the truſt debts that, ſhall remain unpaid; in which ſale or 

E. is to join; and the ſaid maſter is to allow of 
the ſaid fale or mortgage, and to ſee the money raiſed there- 
. to pay the ay the Wed debts. 

A hs the truſts in the aforeſaid deeds are per- 
formed, the plaintiff the infant is at liberty to reſort to the 
court touching the diſpoſition of the reſidue of the ſaid truſt 
eſtate for her benefit. 


Ir appears by the decree, that the two truſt-deeds of he 


22d of July 1714, and the 3oth of Auguſt 1717, were 


read; but no mention is made of the deeds poll of the 20th 


of Auguſt 1715, and the 3oth of July 1716. 


THe eſtate has been put up to fale before the ater, . 


and F. is reported the beſt purchaſer; and nov, upon 
looking into the title, it is found, that the deed- poll of the 
20th of Auguſt 1715 has been only executed — the duke 
of Ormond; whereas, larly, lord and lady Aſhburn- 

ham, the duke of Ormo & $698" carl of Arran, ſhould have 
executed i it; and if this defect be not ſupplied by the court 


of chauncery, the conſequence is, that the eſtate is not 
| liable to the charges in the ſecond truſt-deed, and the title 


of F, as to ſo much, will be defectiye. 

WarTHER the decree of the court of chancery has 
ſupplied the defect? and, Whether F. purchaſing — 
the ſaid decree, will have a good title in equity agai 


the faid infant, and her iſſue i in-tail, who, after the Jeath = 


lady 


Quere, 


= | | POWERS. 


tidy A Aſhburnham, are to take by che PET in 
r'of 


an appointment by lady Albburoham"in pur. 
r 

VN. B. Tuis decree is for payment of lord Aſhbum. 

3 Len arne Nn 


whe 
2 3 


Anſuer. ä THE dec bens es ine to be but links 3 
formality, that the two truſtees ſhouſd conſent together by 
_ the ſame deed: and whereas by the firſt deed there is : 
power in my lady, by the conſent of the duke of Ormond 
and lord Arran, to diſpoſe, the duke of Ormond does it by 
one deed, and the earl of Arran by another: "and if the 
words of the decree for diſcharging the truſt debts remain- 
ing unpaid extend to all the truſt debts appointed by my 
lady Ouran 32 0, 2397.94 ales, | 
think that decree will be ſufficient. | | 


March 15, 172124. v0 LUTWYCHE 
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© Carr . IR ]. JACKSON will gives land ts Wold for life; 
| * 8 remainder in N in which will is the 
vidog land to following power: 

dis fon for life, © PrRovIDED always, aid I do hereby direct, that it 
remainder in 2 ſhall and may be lawful to and for my ſaid fon G. 


ag 1 « writing under his hand and ſeal, ſigned and ſealed in the 
manner and «Eee of two or more credible —_— with the 
with the con- o 


therein · beſore © of the ſurvivors or ſurvivor of them, and to be atteſted as 
limited, and to 4c aforeſaid), to revoke, annul, ind make void, all and every 


22 < of the uſes, eſtates, truſts, and limitations, hereinbefore 


heredicaments © limited, mentioned, and declared, of and concerning al 
concerning which foch revocation thould be made for other herediraments, ſo that the 
monies to ariſe by ſuch ſale were laid; out in the purchaſe of other lands. Teſtator dies. 
The ſon being anxious to ſettle an cſtate. of which he was ſeiſed in fee to the uſes'of the 
deviſed premiſes—The Or ix on of Sir Duptxzy RYDEN, Mr. FER, and Mr, Boos, 
upon the moſt eligible mode of effeQuading this purpoſe. 


« or 
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dr au part or parts of my ſaid freehold or copyhold 
« wr —— by me deviſed as aforeſaid bl pan 
«© advowſon; and right of patronage and preſentation to the 
church of Reed, in the ſaid county of Hereford), and to 
« ſell or exchange all or any part. or parts of the faid 
« premiſes, touching which ſuch-revocation ſhall be made, 
«for other freehold or copyhold lands or hereditaments, 
4 ſo as the monies to ariſe and be received by ſuch ſale be 
immediately laid out and inveſted in the purchaſe of 
(lc cher lands or hereditanients, ſo to be purchaſed or taken 
« « jn exchange; ſituate in that part of Great Britain called 
0 England, and be of equal value to be ſold, and be of as 
great or greater yearly value as my faid freehold or 
« copyhold eftates whereof the uſes ſhall be fo revoked ; 
« and that the lands and hereditaments ſo to be purchaſed or - 
« taken ini exchange ſhall be well and ſufficiently conveyed x 
« and ſettled unto and upon my ſaid nephew G. Jackſon, 
' WH « F. Mund J. N. or ſuch of them as ſhall be then living, 
and their heirs, to the ſame uſes, upon the fame truſts, 
«and for the ſame intents and purpoſes as I have herein- 
« before devifed my faid freehold and copyhold eftates, 
E. 4 or to or for fuch of the ſaid uſes, trufts, intents, and 
« purpoſes, as ſhall: be then ſubſiſting and undetermined, 
« anything in this my will before contained to the contrary 
« thereof in anywiſe notwithſtanding.” fred eons 
Ar the time of making this will, fir J. Jackſon was 
ſeiſed for life of other premiſes at N. with the immediate 
remainder thereof to his ſon in fee. | | 
Sm Joux died. His ſon having entered on all the eſtates, 
and being willing to execute this power and to revoke 
the uſes, drafts of indentures of leaſe and releaſe have been 
prepared, hereby he revokes the ' uſes limited of the 
premiſes by the will, and declares that they ſhall be to the | 
uſe of him the ſaid G. J. the fon in fee; and in conſidera- Fr LE: 
tion thereof the faid G. J. grants and'releaſes to the truſtees W 
the premiſes at . to hold to the truſtees in fee to and for 
ſuch uſes, truſts, powers, intents, and purpoſes, as are 
22 by the Gid will concerning the premiſes thereby 
iſed. ; | >. SIE 
Ir has been doubted, upon the peruſal of theſe. drafts, 
Whether by this method the uſes of the land deviſed by 
the will will be ſo effectually reyoked as that a purchaſer 
can be ſaſe in taking a conveyance” from G. Jackſon” 
thereof? for that it ſeems doubtful, whether G. J. has any: 
power to revoke (except for the purpoſe of an actual ſale 
| * 


* * 


Fig SAS S8 7. 


or 


who ſhall be intitled to take under ſuch ſale or exchange; 


POWERS. - 


n and if fo, no uſe can ariſe but to the perſon 


intended by 


Jackſon, 
revoke the uſes- under the will ; then grant in exchan 


the premiſes at V. to G. J.; then by another deed, G. 

ne | , 

G. J. 

iſes at to J. S.; then 

G. 7. ſhould uſes of the will, and fell the land 
deviled by the will to J. S. for a full valuable conſideration Gf 
to be paid by J. S.; that then the ſaid G. J. ſhall lay out WWE © 
the money ariſi „ e aft 
premiſes at V. of F. he convey to the truſtees for but 
Wack is the beſt method of theſe three? and, \ 
Whether the firſt, of the leaſe. and releaſe, is not 2 lan 
tri legal execution of the power, which is the moſt I. 
to be wiſhed for, becauſe it may be done by the ſame the 

con e and as the father at his death leſt the fon 
ſeiſed of V. and the other lands in fee, Whether a court the 
of law would not intend the ſubſtitu ſuch les the 
to the uſes of the-ſettlement in lieu of thoſe which he had of! 


| RieD.Rynan's 
Deinen 


to take out, to be within the full meaning of the 
word exchange? and if ſo, Whether this conveyance by 


leaſe and releaſe is not the propereſt method? 


_ THE word exchange in the will can only mean the 
ſubſtituting another eſtate in the room of this by any legal 
conveyances, and not the ſtrict legal exchange, which 
cannot operate but where the ſame intereſt in each ex- 
changed lands paſles from the one to the other ; which 
cannot be the preſent caſe, as nothing can paſs from G. J. 
in ſtrictneſs, but his own particular eſtate for life (if 
it is no greater, as I ſuppoſe it is not); but yet an eſtate 
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de, though he will receive an eſtate in fee by the exchange 
n poſſeſſion, yet he will convey the m eſtates in the 
ands he gives in exchange. 
I THINK, therefore, the method propoſed by way of 
aſeand releaſe will be beſt ; only G. J. the ſon may alſo 


grant and convey in the ſame deed the premiſes to the uſe 


of himſelf in fee, as well as declare the uſe ſo to be, and 


. thereof to be the ſettle- 
ment thereinafter made of the eſtate at. 


Fanuary, 1746. 8 D. RYDER. 


\ 


I APPREHEND, it would be too ſtrict a conſtruction Mr. Friuts's 
of this power to conſtrue the words © fo as the lands 10. 
« taken in exchange be ſettled to the fame uſes,” to mean 
a ſtrict legal exchange, according to the notion of law; 
but I rather think the general intention of the parties to 
have been, that the revocation ſhould be good, provided 
lands of equal value were anyways ſettled to the ſame uſes; 
Therefore, if by mr. Jackſon's revocation of the uſes 
the ſettled lands will be veſted in him and his heirs (for 
there is no power to limit new uſes), Iam inclined to think, 
the method firſt propoſed will be good; though either of the 
other methods, I think, will be more 1 to os 
words of the power, 


January, 1746. , | | BEV. ES 


I AM of opinion, that G. Jackſon the fon has not, by Mr. Boor 's 
the words of this will, any poyer given him to revoke n 
any of the uſes, for the purpoſe of taking to himſelf or 
limiting to himſelf in fee any of the lands ſettled by the will, 
and ſubſtituting other lands of his own. in lieu thereof, 
or by way of commutation for the fame ; it appearing to 
me, that the ſole power oy. ariſes to him under this will 

Var. 4 N : to 


Towns. 


* 


to revoke, is to revoke for one of theſe two purpoſes; eithet 
that of making an actual ſale, or that of making an aQud 
exchange: for if you throw the ſuperfluous words out d 
this will, you will find the material ones to be theſe : © thy 
« it ſhall be lawful for the faid G. Jackſon to revoke the uſa 
' © concerning the premiſes, or any part thereof, and to ſell u 
« exchange all or any part of the premiſes touching whic) 
-« ſuch revocation ſhall be made, fo as ſuch conditions 2 
« are there mentioned be obſerved and performed; which 
words © to ſell or exchange” ſeem to me to mean the ſame 
as if he had uſed the words following, viz. and to convey h 
way of ſale, for a full conſideration in money, or by way i 
eee in lieu of other lands ' of equal value, all 
any part of the ſaid: premiſes ; in which words (which 
take to be thoſe which are found in the moſt approve 
forms) there would have been, I think, little doubt but tha 
the exchange intended muſt be ſuch an one as would bex 
as near a reſemblance as poſſible to the ſtrict legal exchange, 
where there is a gift or grant by one of one parcel of land 
to another in conſideration of the receipt of another parcd 
of land from that other perſon, by way of like grant, u 
recompence for the firſt ; in which conveyance there ar 
always reciprocal acts; and the lands of the firſt dona 
are ſaid to be given or conveyed in exchange, or, mot 
ſhortly, exchanged; and the lands received from tit 
ſecond donor are faid to be thoſe taken in exchange. 
Now that this muſt be the exchange meant by the 
teſtator here, appears by the peruſing of the condition. 
There the words, though a little inaccurate, are, © ſo 1 
© the monies to ariſe by ſuch ſale be laid out in the purchk 
C of other lands of equal value, and that the lands fo to be 
« purchaſed or taken in exchange be ſettled to the fam 

& uſes ; which words « taken in exchange” ſhey 
Clearly, that he was to revoke for that purpoſe of b 
giving or conveying in exchange as to be entitled to take 
in exchange at the ſame time, and to me ſeem frog! 
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to exclude a revocation for. that purpoſe of ſubſtituting 
lands of his own ; which caſe does not appear to me to be 
ſo much as thought of by the teſtator : for the words 
« taken in exchange ſtand oppoſed in relation to the word 
or term exchange uſed before, and are as corelative to it : - 
and if ſo, theſe words «© taken in exchange” will fully 
explain the meaning of the former word exchange, and 
prove almoſt demonſtrably, that ſuch an exchange was 
meant by it as would come the neareſt to a grant in 
exchange, according to the ſtrict notions of law ; in which 
grant the word exchange is of ſuch force, that; according 
to lord Coke, no other expreſſion or chem , can 
have the lame effect. 

To this expoſition it is objected, that woes this to be a 
ſtrict legal exchange, the ſame intereſt muſt paſs from one 
to the other in the exchanged lands; which cannot be; 
becauſe. G. Jackſon has but an eſtate for life, and can 
give no more than he has; whereas he muſt receive a fee; 
But, under correction, I deny the ground on which this is 
founded ; for although it be true, that G. Jackſon, has no 
greater intereſt than for his life, yet when he executes his 
power of exchanging, he is the declarer of the uſe; and a 
fee paſſes out of the eſtate of the perſons who. are the 
deviſees to the uſes in the will: for it has been reſolved, 
that a deviſe to an uſe may be as well as a feoffment to an 
uſe ; and the uſes under ſuch deviſes will have the ſame 
operation as uſes under feoffments. . 

Now, had this been an exchange under a power to 
G. J. on a feoffment to theſe uſes, more would have paſſed 
under G. J. 's exchange than an eſtate for life; for the fee 
would have paſſed to the donee or perſon taking under the 
exchange, the conveyance of the exchange being really a 
declaration of the uſes / of the feoffment; and the eſtate of 
ſuch donee or perſon ſo taking i in exchange would none of 
ithaye ro been A. n of O. Jiekſon $ * for life; 

H 2 and 
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200 yownke. 

and this appears clearly from Whitlock's Caſe, in ul him 

Coke. 

So in the caſe ee for, „1 888k. there is no 

kind of difference ; as great an intereſt would have paſſed 

under an exchange under this power from G. J. or by his 

means, as would have been received in the lands taken in 

exchange for thoſe granted by him. Neither does it ſeem 

at all neceſſary, that the exchauge which G. J. was to be 

enabled to make ſhould have all the properties and 

ingredients of legal exchanges, and ſhould exactly reſemble the 

them in all | circumſtances ; for if this were neceſſary, 

then leaſes which ſhould be made under powers ſhould 

have all the ingredients of legal leaſes z which ſeems to me pe: 

to be in nowiſe neceſſary ; and if it were, would lead us God det 

knows wWhither For example. In common leaſes the to 

leſſee till entry has only an intrreſſe termini, and he has int 

no actual eſtate, ſo that che leſſor has no reverſion; eſt 

but where the leſſee actually enters, then he has an actual Wl ft 

eſtate in poſſeſſion divided from the reverſion, and then 17 

the leſſor may grant the reverſion ; whereas upon a leaſe gre 

under a power, the leſſee upon the very ſealing has an 5 

actual eſtate in poſſeſſion divided from the reverſion; 

and thereſore ſome Books ſay, theſe are not real eſtates, wi 

but only declarations of : uſes to ſuch and fuch perſons of 

for years: all which ſhews, theſe powers do not intend 

real leaſes, but certain acts that bear mimi 
| to leaſcs as poſſible. + 

Tatse belrig'the arguments that lead me to think the 

word exchange in this power of revocation means an act 

that bears as near a reſemblance to ſtrict legal exchanges 

as poſſible (and in which legal exchatiges there muſt ever 

de reciprocal acts of exchange between two different 

perſons), I conceive it wilt be eafily granted, that if this 

word exchange in this power has this'meaning, a revocation 

by mr. G. Jackſon for the purpoſe of Umiting the = 


= 
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himſelf in fee, in recompence of lands which he ſubſtitutes 
to the uſes in the place of thoſe the uſe whereof are revoked 
by way of commutation, is not ſuch a revocation as a 
purchaſer * will chuſe to rely on, fince ſuch a purchaſer's 
title ought to be clear of all forts of doubts whatſoever. 

I Know, indeed, that there are a great many Caſes which 
prove, that powers of revocation ſhall have very liberal con- 
ſtruQtions, and that the law endeavours, withgreat benignity, 
to aſſiſt all executions of powers, of what nature ſoever ; but 
theſe are general doctrines. There is a ſtrictneſs required in 
the execution of the eſſential parts of all powers, Thus, 
a power to make leaſes for three lives, or twenty-one 
years, does not authoriſe leaſes. for ninety-nine years 
determinable on three lives : Whitlock's Caſe. A power 
to grant an eſtate of freehold does not extend to a chattel 
intereſt ; Newport and Savage. A power to grant an 
eſtate out of lands does not authoriſe you to charge the 
eſtate with a rent-charge ; Harvey and Harvey, in Canc, 
1740. A power to charge does not give a power to 
grant an eſtate out of the land: Jenkins and Kerneys, 


1. Lev. 150. 237, 238. Hardr, 305. Dyer, 263. 


Hence I conclude, that a revocation of uſes by mr. G. J. 
with a limitation in fee to himſelf upon a ſubſtitution of 
other lands, is not warranted by this power, 

As to the other way, of actually conveying in exchange, 
J fear there is abundance of circuity and difficulty in that 
method; but I cannot but ſay I approve of it. But a 
revocation for the purpoſe of an actual ſale really made 
would, 1 conceive, be free from theſe objections: where- 
fore, if the parties can actually ſell theſe lands, I ſhall 
think, that a revocation for the purpoſe of and accompanied 
by ſueh an actual fale will be valid; and I ſhall be ready 
to adviſe. a purchaſer or mortgagee to lend | his money 
* thereon 3 oiherwite J cannot Gy I think he will be fafe, 
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veyed to Cook and Clayton, both alſo 
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1* 0 1723 J. C demiſed to A. H. eſq. deceaſed, 
ſeveral eſtates in the county of Norfolk, amongſt which 
was the rectory of Eaton. 

Ix the year 1727 theſe ſeveral eſtates were conveyed 
to Fyrrell and Watſon, upon ' truſt to ſell and pay off 
_ incumbrances, particularly 10,000].' then due to 


In the year 1729 Watſon, then ſuryiving truſtee, con- 


ince deceaſed, 

12 ae 5 
Ix the 1732 J. C conveyed to and Cla 
other his Nate in the county — amon which 
was the vicarage of Eaſt, Winch, upon truſt to ſell and pay 
off ſeveral incumbrances, particularly 8cool. then due to 
mr. Hutcheſon. ee DT. | 4 HM 
Mz. H. afterwards himſelf paid off the ſeyeral incum- 

rances prior to his own. tine. the, moole eſtates, 


4 


++ 
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_ *and was let into . continued in the receipt of 
G N 


the rents and profits until his death. . 
A DECREE was obtained in the year 1739 for ſale of 
theſe eſtates; under which mrs. H in the year 


1742 became a purchaſer at 30,600). ; and on taking ber 


account of the rents and profits it appeared, that there was 


due to her only the ſum of 30, 2471. 58. 14d: ; fo that her 
| | exceeded her demand by 35 2l. 145. 1046. 
which ſubſequent intereſt was s. increaſed to 
379]: 8s. 740: 8 3 
Tunis reſidue of her purchaſe-money is ſtill unpaid 
nor has any conveyance been executed to mrs. H. 
Mr. Clayton, who was the ſurviving truſtee, having let 
infant children, in whom, on his death, the legal eſtate 
vas veſted, 75 children are lately come of age ; ſince 
© which time mrs. Hutcheſ6n's purchaſe is diſputed in the 
court of chancery, by bills at the ſuit” of Cotton's heit 
at law, and of the executors of lord Arran, another con} 
derable incumbrancer (but ſubſequent to mrs. Hutcheſon), 
on Cotton's eſtate. To theſe bi ene 1s 
: * 


PRESENT A TION, 


pleaded her purchaſe ; which pleas have been allowed, bat 
the cauſes are not come to a hearing. 
Tux before - mentioned living of Eaſton and Eaſt 
Winch have lately become void by the death of the 
| incumbents; and fir J. Tyrrell, as heir at la of Cotton, 
* has preſented to them about a fortnight ſince; and it 
1 the preſentees have obtained inſtitution and 
u 
ed, War ſteps will it be adviſeable for or can mrs. 
ich Hutcheſon take to avoid fir J. Tyrrell's preſentations, 
and maintain her own right of preſenting or nominating ? 


of I © MRS. HUTCHESON fhould immediately apply to the . 
to i heirs of mr. Clayton to make a preſentation of theſe 
livings to a clerk of mrs, Hutcheſon's naming, and ſhould 
ſed, indemnify mr. Clayton's heirs againſt all coſts and damages 
they may incur by ſuch preſentation. Ihe preſentation is 
then to be given to the biſhop ; and if he refuſes to give 
pay him inſtitution, ſhe muſt bring a guare impedit againſt the 
e to BI biſhop, fir J. Tyrrell, and his clerk, in the name of the 

heirs of mr. Clayton. If the heirs of Clayton refuſe to 
un have their names uſed, or ſhould releaſe ſuch action, if 
ot af brought in their names without their conſent, let mrs. 

Hutcheſon make a preſentation in her own name, and 


e of Wl deliver it to the biſhop; and upon his refuſal to inſtitute 


„ ber cletk (which if fir J. Tyrrell's clerk is really inſtituted 
"was and inducted the biſhop muſt refuſe), ſhe muſt bring a 
t her WF bill in chancery againſt fir J. Tyrrell, his clerk, the heirs 
101%. WY of mr. Clayton; and the biſhop, ſtating the caſe of her 
purchaſe of the eſtates, &c, the heirs of Clayton refuſing to 
preſent her clerk; praying a decree to compel fir J. 
Tyrrell's clerk to reſign to the biſhop, the biſhop to accept 
ſuch reſignation, the heirs of Clayton to preſent mrs, 
Hutcheſon's clerk,” and the biſhop to giye him admiflion 
and inſtitution : and I think, mrs. Hutcheſon will prevail 
in either of theſe two methods of proceeding; and that 
fr John Tyrrell will pay colts. 

ov CIs C, SAYER, 
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A teſtator dies 
indebied to B. 
by bond, and to 
D, for rent due 
upon a 

bets which is 


Pant Wir- 
LIans's Ori- 
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DEG very = indebted, . 4 perſona] 

4+ eſtate, but that however not ſufficient to pay all his 

creditors. 'To B. he owed /5000l. on bond; to C. 2000). on 

bond; to D. 50l. for , leaſe parole ex- 

ired ; and to ſeveral other perſons feveral "other great 
ſums on ſimple contract. 

A. MADE his will, and E. his executor, YN has proved 
it, and got in a ſmall part of the eſtate. 

D, THREATENS to ſue the executor at law for the 
rent; and ſome of the ſimple contract creditors thr̃eaten to 
ba" file a bill in equity, to have an equal diſtribution of the 
eſtate among all the creditors, 

THE, executor knowing, the hardſhip of B. 5 caſe, and 
that his is a debt that in conſcience ought to be paid be- 
fore the reſt, is willing to confeſs a judgment to him, and 
give him the preference; but is not content, however, ſo 
to do till there is a necellity for it; but if neceſſary would 
do it immediately. 

RT TR it is in the executor's election to e B. 


* 3 


or muſt, in that caſe, confeſs TE; to a and "or 
the judgment in bar? 


AA ee gat: . 
due upon a lenſe parale detennined, is equal to a debt by 
bond, or ober ſpecialty, in regard, though. the leaſe be 
only by parole, yet the rent ſavours of the realty, as it i- 
ſued out of land; and though the leaſe. be determined, 
yet the nature of the debt remains che ſame, though thc 
remedy for it by way of diſtreſs may be at an end. Note 
This very Caſe is reported in 2. Vent, 184, and 3. Levin 
267, Newport and Godfrey; and though it may ſeem that 
it is there held that the debt for rent is higher to a debt 
3 reſolyed or hell 


Wa 
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was, that theſe two debts were equal in their nature ; for 
where there are two debts of equal degree due from an ex- 
ecutor, the executor is ſued at law for one of them, the 
executor cannot plead the other debt of equal nature in 
par, but ought to pay that debt firſt that is firſt ſued againſt 
him, where the debts are equal, unleſs the executor chooſe 
to give judgment in a ſubſequent ſuit for another debt in 
equal degree: and the lord C. J. Holt, in Hilary Term, 
9 N. in the Caſe of Caſe and Acton, declared, that all 
that was reſolyed in the Caſe of Newport and Godfrey was, 
that theſe debts were equal. 


Ir any of the ſimple contract creditors ſhould prefer a 
bill againſt the executor. for an equal diſtribution of the 
teſtator's eſtate among all his creditors, Can the executor, 
after ſuch bill preferred, confeſs to or ſuffer judgment to 
be recovered againſt him by B. and thereby give him a 

erence? or, Will it be beſt for the executor to let a 
dgment be obtained againſt him by B. before ſuch ſuit 
be commenced ? 


IF theſe debts are of equal degree, viz. the debt for 
rent on a leaſe parole determined, and a debt by bond, then 
it would be plain, that before an action brought the ex- 
ecutor may prefer in payment which of thoſe debts he 
pleaſes, | 
Bor if the debt for rent be ſuperior in its nature to the 
bond debt (which I think it is not), then it would be a 
devaflavit in the executor to pay the bond debt before the 
. Waar I think reaſonable in this caſe is, that the bond 
creditor for Fool. ſhould immediately bring his action 
@ainſt the executor upon the bond, and the executor to 
ſend notice of this to D. the creditor for the rent, deſiring 
and impowering the ſaid D. in the name of the executor, 
fo plead his debt for rent, and to employ his own attorney 


therein ;, and to be at the ſole charge thereof, and if the 


court 


Fl 
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court deliver their opinion that this debt for rent is a ſupe. 
rior debt, that then the executor will pay it. 

As to the Second Quere, I do not fee any colour for 
the ſimple contract creditors bringing a bill to be paid 
equally with the bond creditors; but to ſuch a bill te 
executor might demur: but the moſt that the ſimple 
contract creditors can with juſtice pretend to is, that after 
the bond creditors and ſuperior debts be all paid, that they 
the ſimple contract creditors may be paid equally ; and 
ſuch a bill would hardly be worth their while, 

1 $vppost and preſume, that the aſſets left by the tel, 
GE, tator are legal, and not equitable aſſets only; and if they 
are legal aſſets, they muſt be adminiſtered in courſe d 
adminiſtration, ard every creditor to be preferred accord. 
ing to the degree of his debt; but if the aſſets are equitable 
aſſets only, then all debts of whateyer degree are to be 
paid equally and par pari. 

11 +» AFTER a bill brought for an equal diſtribution of ** 

It is not ſafe for the executor to make voluntary payments; 
but let ſuch creditors whom the executor was Is 


bevy. exe action and _vbover judgment, . 
WM. PEERE WILLIAMS, 


e V indentüre betdezn H. V, of the 
"a F P one part, and J. B. of the other part, 
—— 0 = the ſaid V. in conſideration of 200. did grant, bargain, 
freehold and co- fell, demiſe, and to farm let, all that meſſuage or tenemen 
pyhold eſtates &c. being freehold or charterhold, to the ſaid B. his ex- 
- for ſeveralterms ecytors, adminiſtrators, and aſſigns, for 1000 years, f to be 
of years by w2y void on 1 of 210l. 


2 a 

ſecuring diffcr- 23d October By indenture wipertiss betuven B 
| ene furs of a= © 0 the firſt part, Jp, of the ſecond part, and. C, B, of the 

bey Wi 


having made any ſurrender of fome parts of the copyhold, and afterwards: deviſing the ſame 
eſtates, ſubject to ſuch mortgages and to other incymbrances impoſed by his will, and dyiaꝶ 
much involved, leaving a ſmall perſonal eſtate— be Or ix tom of Mr. Fazaxi kitty upon 


renn queſtions arifing reſpectiot priority in the payment of the teſtator's debts, 


third 
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dird part, B. in conſideration of 2001. aſſigned the ſaid 


remiſes to C. B. his executors, adminiſtrators, and aſ- 
igns, for the reſidue of the 1000 years; and V. in con- 
deration of a further ſum of 800l. did grant, bargain, fell, 
ad to farm let, all his freehold meſſuages lying in E. S. 


and F. and not therein-before afſizned to C. B. his execu- 


ors, adminiſtrators, and aſſigns, for 500 years, to be void 
on payment of 10501. 
18th April 1724. By indenture tripartite between C. B. 
ff the firſt part, V. of the ſecond part, and R. P. of the 
third part, reciting, that the ſaid . by ſale of the ſaid 
lands in E. aforeſaid, had paid to C. B. all the principal 
money and intereſt due upon the ſaid mortgage, and to do 
which did borrow of the ſaid P. 500l. for ſecuring the 
yment whereof did ſurrender all and ſingular his copy- 
bold lands, tenements, and hereditaments holden of | 
manor of V. to the ſaid P. his heirs and aſſigns; and in 
conſideration of the ol. and 100]. more then advanced 
by P. to V. the faid C. B. did bargain, fell, aſſign and 
ſet over all and ſingular the ſaid meſſuages, lands, tene- 
ments, &c. in and by the ſaid indenture tripartite aſſigned 
by B. to C. B. to P. bis executors, adminiſtrators, and 
aſſigns, for the remainder of the ſaid 1000: years. And 
for the conſiderations aforeſaid, the ſaid C. B. did bargain, 
ſell, afſagn, and ſet over, and the faid V. did ratify and 
confirm all and ſingular the ſaid freehold meſſuages by the 
faid W. and by the ſaid indenture tripartite granted, &c. 
to C. B. (other than and except ſuch part as is ſituated in 
Z. S. and F. aforeſaid, with the appurtenances) to the faid 
P, his executors, adminiſtrators, and. aſſigns, for the re- 
ſidue of the ſaid 500 years, to be void on payment of 630l. 
I8ch July 1734. By indenture between V. of the one 
part, and P, of the other part, V. as well in conſidera- 
tion of the ſaid GoOl. then due and owing to the ſaid P. 
as of the further ſum of 400l. then lent to V. did demiſe, 
grant, bargain, and fell, all his freehold meſſuages, &c. 
htuate, lying, &c. in E. S. F. P. and V. or elſewhere 
in the county of S. to P. and his executors, adminiſtra- 
tors, and aſſigns, for the term of 400 years; and reciting, 
that . was ſeiſed of divers lands, &c. holden of the ma- 
nor of W. and was intitled to the reverſion, expectant upon 
the death of E. V. his mother, of certain lands holden of 
the manor of E. the ſaid . for the conſiderations aſore- 
aid, did covenant to ſurrender all and ſingular his meſ- 


ſuages, lands, tenements, &c. (at the requeſt of P.) * 
1 | O 
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2 or any other manor whatſoever where, 


of he was a copyholder, to the uſe and behoof of P. his 
heirs and aſſigns, to be void upon payment of the ſaid 
120001. and intereſt. 
4 — Jul 1735: By indenture between . of the one 
RX the other part (reciting that P. died in, 
. means whereof his real and perſonal eſtate came 
and Jefccnded to S. wife of the ſaid X. as his niece and 
next heir, who had duly adminittered), the faid J. in con. 
ſideration of 1000]. then due and owing on the ſaid lf 
ſecurity, and to ſecure the repayment thereof, did remiſe, 
releaſe, and quit claim to A. as well all the eſtate, right, 
title, intereſt, equity of redemption, claim and demand 
which he then had, or which at any time thenceaſter 


during the reſidue of the ſaid ſeveral terms of years ſhoul 


or might have claim, challenge, or demand, of, in, « 
to all or any of the abovementioned meſſuages, lands, &. 
to hold all and ſingular the ſaid meſſuages, &c. in the fail 
ſeveral indentures mentioned, with their and every of their 
appurtenances, to A. his executors, &c. for the reſidue of 
the Rid 1000 years, or any other term of years by the 
faid ſeveral indentures granted then to come and unexpired, 
tobe void on payment of 1050l. 
iqth Aug. 1740. By indenture tripartite between . 
8 L 0f the rit part, W. of the ſecond part, and A. 
H. V. and E. J. (executors of E. V.) of the third 
in conſideration of 1000l, paid by V. — and 100l, to 
M. I. did bargain, ſell, &c. 15 did ratify and confirm 
all and every the meſſuages, lands, &e. in and by the (ad 
—_— indentures gramed and demiſed, with their and 
of their appurtenances, to V. and for the reſidue 6f 
-the laid ſeveral terms of 1000, 500, and 400 years, and 
to be void on payment of 11561, with a covenant to ſut- 
Ae e the f of the manors of WW, and E. to / 
to the ſaid proviſo. 
Ich Auguſt 1744, By indenture betwoen IV. of the 
- ons part, and V. of the other part, reciting, that for the 
- conliderations in the laſt mentioned indenture the faid 4, 
lid bargain, ſell, aſſign, transfer, and ſet over, and the 
- aid . did ratify and Co Gm all and every the meſſuages, 
"RC. in and by the hald ſeveral indentures granted, &c. that 
is o ſay, all that meſſuage or tenement — Ke. 
ya that the ſaid ſurrenders were duly paſſed purſuant to 
* the faid . in conlideration of -100l. 


dhe faid 
| "paid by F, 0 
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e freehold and charterhold meſſuages, lands, &c. in the 
id ſeveral indentures compriſed, and therein before parti- 
ularly mentioned, for the reſidue of the ſaid ſeveral terms 
1000, 500, and EI, ſubje& to the like redemp- 
jon as is mentioned in the laſt indenture; and did there- 
y declare, that the faid freehold and copyhold premiſes 
herein before mentioned ſhould as well be charged with 
faid 100l. then advanced, as the ſaid 1101. and intereſt. 
Tux greateſt part of the aforeſaid eſtates are copyhold, 
no ſurrenders appear to have been paſjed except of the 
wemiſes bolden of the manors of W. and E. 
27th July 1745. V. by a will duly executed, gave and 
leviſed to his ſiſter S. 7. all thoſe his meſſuages, both free- 
bold and copyhold or leaſchold, ſituate, lying and being in the 
everal pariſhes of P. aforeſaid E. and K. in the faid 
ounty of S. and which were then in his own occupation, 
and in the occupation of „ to hold unto her his 
aid ſiſter S. T. her heirs and aſſigns for ever; all which 
premiſes he willed to be ſubjef? to and charged with all in- 
cumbrances thereupon, except a debt due to R, W. which 
willed and ordered to be paid out of a farm in S. there- 
nafter mentioned, and with the payment of the ſeveral 
ſums thereinafter mentioned given by the will as legacies 
for mourning, &c. and alſo to her daughters S. and E. 
100]. a- piece, to be paid by their ſaid mother within two 
years after his death; and the premiſes alſo with 
the payment of the yearly ſum ot 61. to his ſiſter M. IV,. 
for life, with power of entry and to diitrain, &c. on non- 
payment; 2 did give and deviſe to his ſiſter D. H. and 
der heirs for ever, all thoſe his meſſuages, lands, &c. both 
freehold and copyhold, ſituate in F. S. and V. in S. ſub- 
jet to all incumbrances thereupon, except as thereinaſter ex- 
cepted, and charged with the ſeveral payments thereinafter 
mentioned; and his will and mind was, that in cafe his 
lad ſiſter D. H. ſhould refuſe to clear off and diſcharge 
the incumbrances upon his meſſuages in E. aforeſaid, 
which was due to the faid R. W. the faid lands being 
mortgaged to him for one and the fame ſum, that then he 


dd revoke and make void the deviſe of his faid S. lands 


to his faid ſiſter D. H. and did deviſe the ſame to his 

other ſiſter 8, 7, but charged with the payment of 

two legacies; and reciting, that the faid meſſuages and 

in S. aforeſaid were alſo mortgaged unto his brother 

IV. T.. deceaſed, late huſband of the faid S. T.; and did 
ttereby declare his mind and will to be, that ta” 

| er 
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ſiſter T. or her repreſentatives, did on demand clear d 
and diſcharge the ſaid S. lands from all incumbrances d 
account thereof, then he revoked the deviſe to her of th 
lands in X. and did in ſuch caſe deviſe the ſame to his fa 
ſiſter D. H. and her heirs for ever, to the intent that hi 
faid ſiſters S. T. and D. H. might be thereby obliged u 
diſcharge and ſet clear each other's eſtates from theſe in 
tervening incumbrances, and be the better enabled to cap. 
vey their ſeveral and reſpective eſtates in the premiſes unt 
ſuch uſes as they ſhould ſee proper; and he did give an 
bequeath unto E. the wife of 7. V. (late E. H.) on 
bond or ſecurity of xool. due to him from J. B. whid 
bond he deſired his executors to deliver up unto her, ot 
her huſband, immediately after his death, and that his {ai 
executors would be aiding and aſſiſting unto them in the 
recovery. thereof, if necutul ; and of his will he appoints 
C. T. and D. H. executrixes, deſiring them to pay all hi 
juſt debts. _ | 
Tax executrixes delivered the faid bond to . pu: 
ſuant to the will, EASE 
Mas. 7. (who was executrix to her huſband . J. 
has ſince diſcharged the ſaid mortgage upan the S. eſtate 
{which was 3ool.), by entering ſatisfaction upon the 
court rolls of the faid manor ; but mrs. H. has nat jt 
diſcharged the incumbrances upon the eſtate at E. acccd- 
ing to the directions of the ſaid will. ("44 
- + 20th September 1738. Boxp from mrs. T. and H. /F. 
to X. for 100]. and intereſt (of which mrs. T. had : 
moiety) but the ſame is not yet diſcharged. 
xt October 1741. Bond from mr. . to mrs. T. fr 
250. and intereſt, which principal ſum never was yet di- 
charged, nor any intereſt thereof. 
Tas teſtator's perſonal eſtate is very inconſiderable. 
Tae. eſtates given to mrs. T. in the ſaid will ar 
T Host given to mrs. H. about _— 
THERE is alſo an incumbrance of 200]. upon the eſtate 
at X. and mrs. H. ſays the eſtate at AJ. is clear. | 
Mas. T. has by ſale of the eſtate at P. and M. pai 
mrs. V. 600l. for part of the. principal and intereſt due 
h a mortgage; and accordingly did by articles of pu 
in conſideration of twenty-one years purchaſe for 
the freehold, and ſixteen ycars for the copyhold, agree ' 
convey the eſtate in P. and M. to S. S.; in which article 
is contained a covenant that the ſaid S. his heirs, * 
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tors, or adminiſtrators, ſhould pay, or cauſe to be paid, 
the intereſt of the purchaſe-money from the day of the 


date thereof, during the time he ſhall receive the rents 


and profits of the ſaid premiſes, until the ſame are con- 
veyed as aforeſaid. S. paid the abovementioned Cool. to 
mrs. V. in part of the purchaſe, but the conveyances of 
the faid eſtate are not yet executed. | 

As the faid mortgage to. mrs. J. has been ſo often 
transferred, and the ſecurities ſo often changed accordin 
to the preſent circumſtances thereof, Are the eſtates at &. 
and F. as well ſubject to the preſent incumbrance of 
12001. as the eſtates at P. JV. and E. and are thereby 
liable to an equal proportion thereof, according to the 
value of the fame? - 


7 


IT does not appear what is become of the term of 1000 
years for which theſe gates were demiſed to C. B. this term 
being excepted on the aſſignment of 1724 but for any thing 
appearing to the contrary, the ſaid term of 1000 years in 
the eſtates in queſtion remains a ſatisfied term in C. B. 
But it appears by the next indenture, the eſtates in this 
queſtion were again ſubject to the mortgage by a demiſe 
for 400 years by the indenture of 1734 ; and therefore, 
under theſe circumſtances, the eſtates in S. and F. as well 
a5 the. eſtates at P. &c. are liable to the mortgage 1200l. 


As the teſtator's perſonalty is very inconſiderable, Are 
not the eſtates given to mrs. H. (by the ſaid will) as well 
28 mrs. T.'s, liable to both the aforeſaid bonds, or either and 
which of them? and, Will they not be deemed prior to the 
legacies therein given, notwithſtanding the ſaid eſtates are 
made ſubjet thereto? and if the perſonal eſtate ſhould 
amount to more than is expected, Cannot mrs. T. retain aſ- 
ſets in her hands ſufficient to diſcharge the aforeſaid bands, 
or either aud which of them, and any other debts due to 
her from the ſaid teſtator, before the reft of the creditors in 
equal ee? and, Will the fines, fees, &c. which ſhe 
has paid for her admiſſion to the ſaid eſtates be eſteemed 
a charge thereon, or on the perſonalty only? and in caſe 

the perſonal eſtate ſhould be nſuffictent to diſcharge the ſaid 
teltator's debts, &c. Cannot the ſaid . (to whom the 
laid bond of 1col. was delivered) be compelled to refund, 
and in what manner and if M. ſhould be unable to 1 75 
= | ; 


Anſwers 
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Will the (aid executrixes be liable to pay the ſeid tetatir); 
creditors out of their own pockets to the full amount 
thereof ? | | | 

ALL the frechold eftates ſo given are liable to all bond; 
wherein the heirs are bound, and they will be prior to le. 
gacies. Mrs. T. may retain fo much of the aſſets as ſhe 
pays for the bonds, but not to the prejudice of creditors; 
and ſhe may give herſelf a preference by way of retainer, 
with reſpect to any after-debts due to her againſt credits 
in equal degree. Fines and fees for the admittances mul 
be borne by the eſtates to which ſuch admittances belong. 
You cannot make @ creditor refund money he has received 
for his debt; and executors always pay creditors at their 
own peril: but the debt in queſtion being a bond debt, the 
real eſtate is liable. , 


Tux teſtator having made his real eſtates ſubjeR to the 
annuity and all the legacies given by the ſaid will, and a 
the ſaid eſtates will not be ſutacient to diſcharge the whole, 
Will it not be right to mate an equal diftribution to tbe 
legatecs, 3 to the ſeveral legacies therein given 
and will not the abovementioned bond be deemed as a le- 
gacy? and, Will the annuitant be effcemed ſuperior 4 
the logatees, and have a right to be firſt diſcharged or not! 
and in caſe chere fhould not be a ſufficiency for the faid 
annuity after payment of the ſaid teſtator's Cebts, and a 
that may be an obſtacle to the ſale of the ſaid eſtates 
the executrixes compel the faid annuitant to 
in, and how? and as mrs. T. has and intend 

of the ſaid eſtates (deviſed to her by the 
ill) in order to diſcharge the ſeveral incumbrances 


1 
| 
 Þ 


&c. of the ſaid teſtator, Cannot ſhe com- 
H. to make immediate ſale of her eſtate (given 
will) far the like purpoſe, and how? 2nd, Wil 
T. be intitled to an equal moiety of the overplus 
any, of the whole of the ſaid eftates, after payment cf 
24 ieftator's debts, &c. ? 


IF the eſtates be not ſufficient to pay the incumbrances 
Kc. affecting the ſame, the legatecs and annuitants mf 


} 
Q 


E 
2 
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thereto: 
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theteto : if the legatees and annuitants, or the ſiſters, can- 
not agree, the whole muſt be ſettled in chancery ; but it 
will be beft>for the parties to agree and join in a ſale. 


w ErrHER mrs. T. or any perſon intereſted may com- 
1 pel mrs. H. either to diſcharge incumbrances, &c. or to 
* nale ſale for that purpoſe. The ſiſters will be intitled to 
de proportions of the ſurplus according to the reſpective 
© Bi valves of their eſtates given them, and the reſpeAtive charges 
"i 1d incumbrances. | | 
tg, As mrs. H. has not yet dif the incumbrance on 4. Quere, 


vel che eſtate at E. in default of which the ſaid teſtator made 
* —— ee ao ated — 


| mrs. T. and as there is no time limit 77 
the therefore, What time will be adj 
0 ole for ber to-do the fame ? and, 


for 
the Wi purchaſe-money at P. and . ing 
ven to the ſtrict words in the articles ? and, What intereſt per 
a Ie cent; clin the juſtify taking, as the ſame is no wiſe limited 


jr 4 therein, | 


ſaid THERE is no way to ſettle this but in equity (which Anſwer, 
on account of the expence ſhould be avoided), unleſs the 


A 
oo | N. FAZAKERLEY. 
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A teftator de- >. his manor, &c. to hold to them, their heirs and afign 
viſed his manor for ever, in truſt that they, or the ſurvivors or ſurvivor of 
to truſtees and then, bis beire or-affigrs, hould make abſolute fale there 
te lay our the Entirely or by parcels, as to him or them ſhould ſeem mee, 

money arifing for the moſt money and price that TIEN for 
therefrom in the ſame; ani the monies ariſing by ſuch fale ſhould lay out o 
public funds, ot place out in ſome of the public ſtocks or funde, or on ge- 
sfterwards to pay and apply to ſuch perſon and perſons, and in ſuch mar- 
apply the ſame ietʒ ani to and for ſuch uſes and purpoſes as are therein- 
in tho manner after, mentioned; and gave his wife per amm 


: 
4 a 
8 LEY 


den me? for ber life, which he directed ſhould be paid. out of th 
Orion of Mr. produce of the money to ariſe by ſale of his eſtate. © And 


Booru, How * my will is, that the monies, intereſt, and produce which 
far a purchaſer «-ſhall-ariſe by fale of my ſaid manor, &c. and the rents an 
ure — <:profits thereof, until the fame ſhall be fold, ſhall be for the 
Mo the 1. 4 he and benefit of my ſaid ſon his heirs, executors, and . 
plication of his 1 mitii ſtrators: but incaſe of his death before twenty-one, 
purchaſe-mo- then in truſt for the uſe and benefit of ſuch other perſon ani 


wine 21 CLIT IIS ; | 2 
Ir truſtees have agreed to ſell the eſtate which is de- 
'viſed to be fold, and to place the purchaſe-money in the 
Funds ZD 


„ WIII the purchaſer be anſwerable for the non; appliei- 

n "PAM opinion) t a ddt will be iche ben a 
* the purchaſer to ſee done in this caſe, will be to ſee tha 
the truſtees /dv_inyeſt- the purchaſe-money in their oun 

names in ſome of the public ſtocks or funds, or on govem- 

| ment ſecurities; and in ſuch caſe the purchaſer will not be 

. anſwerable for any non- application (after ſuch inveſting dl 
x the money) of any monies which may ariſe by the din 
dends or intereſt, or by any diſpoſition of ſuch funds, ſtock 

or ſecuritirs; it not being poſſible that the teftstor Houl 
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PURCHASERS, 


expect from any purchaſer any further degree of care or 
eircumſpection than during the time that the tranſaction 
for the purchaſe was carrying on; and therefore the teſtator 
muſt be ſuppoſed to place his ſole confidence in the truſ- 
tees: and this is the ſettled” practice in theſe caſes, and I 
have often adviſed ſo much and no more to be done; and 
particularly in the Caſe of the rultiges under the (duchels 
1 5 


JA. BOOTH. 
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"RENT AND. > RENT-CHARGE. 
2 15 
fon and ir Ba e of ab 
and others of the other part, dame Dorothy Morriſon 7 abſol 
hoes fir. Charles Morriſon give and grant an annuity of - gol. Wi than 
—— a year to J. B. C. Ban heirs, pas able La. giver 
with a power of Out Of ſeveral lands lying in the pariſh of gley, 
entry if the fame in the county of He 2 Women 
were not paid and a preacher, with a namige pine of 40s. if not paid in 
. . if the gol. and 
. N or Mos gen oe om po ae 
or being made, or a diſtreſs be made replevied, until the rent 
made, or being 
made, if the and all arrears be cleared: in which faid indenture there 
is contained a clauſe in what manner to elect new truſtees 
in the room of any who ſhall die or remove out of the 
pariſh, when they are reduced to two; with directions, 
EINE Crd bo appointed by the lord chancellor 


for the time b 
NI Fan entry is Sven incaſe of no Gra, but 
TEINS to diſtrain, 


the the time being, —Mr. 8 Or nion 
| this Caſe ; viz. Firſt, Whether the affignees of the 
could act without the appointment of the lord keeper ? Secondly, Whether 

irdly, Whether the rent was — 


tax ? — ee Ben. Rep. 19. pl. 29. 


War ruxx the truſtees can act in this Caſe, without 
being appointed by the direction of the lord chancellor? 


IF the legal intereſt has been regularly conveyed to the 
preſent truſtees, I think, they may act; but they ar 
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. Hable to be removed, if they have not been appointed by os 
the lord chancellor, as the deed has exprefsly directed. wil 
| f 

2. Quatre. WHETHER can have power to diftrain, without 
| ls x for has 3 apes upon the con- * 
weden of the other words as they tad in the ded 0 
rial 
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10 not find any Caſe that comes up to this; and Anſwer. 
therefore it cannot be conſidered as a clear point; but I 
am of opinion, upon the conſtruction of the words above 


fated, that they may diſtrain. = 

> RUE OE» TREE 3. Quzre, 
| or a non-incorporated ity? and, Are 

either and which of them of taki or rents 


of above the yearly value of 2001. or for leſs time than an 
abſolute fee, or copyhold lands, or by any other conveyance 
than by deed jnrolled ? and, Whether after once bought or 
given, can they ever be aliened? and, By whom? . 


NO opinioncan be given upon "III WES gon Tang. Ae 
becauſe every different conſtitution makes a different caſe, PIE 
ſave that as to charities where there is no corporation, 
| know of no limitation to charitable bounties. But in 
caſe of incorporated charities, the crown may in the letters 
patents reſtrain the body to what value the king pleaſes z 
and it is very commonly provided, that they ſhall not 
purchaſe above a certain value without the licence of the 
crown. They are capable of taking one eſtate; as 
well as another, whether it be freehold or copyhold, 
of for life or years, But ſince the late mortmain act 
te i muſt be by deed inrolled ; and the circumſtanges of 
a that act muſt be obſerved: but before that act all 
En Is 
+ charities, 3 
Bur the chief reaſon of aſking this opinion is to know, 
Whether this gol. ought to allow land-tax ? In 
the BY order to that it is that the conſideration of 
are WF the clauſe in the tax act, contained in fol. 30. relating 
| by WY tothe abatements to be made to the tenant by the owners 
of rent-charges and annuities, or fee EO BI Foy 
mill be material. 
1 And the clauſe in fol. 46. ta the allowance 
9 or cam ren can th el e ein 
non-allowance of 48. in caſe ſuch all 
2 rape fr de whele ftte, will be was. 
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nutwr AvD xiNTcenatite.” 


that the meaning of the land- tax 0, 
by th xpeſs words of the prenblei that the tx hl 


a equal as poſſible ; N n 


ted in every pariſh, and if th 
e . ogy Lecam to commi a; Wen 
f — * to T the commiſſioners power to original 
| of et to chem OF the 'miſ+ 
behaviour of the 


— rarer 


or due proportion, as the rent-charge pays no 
wy. tax and all other outg oi 85 8 


| whole eſtate 
5704 3 in which caſe, according i 
: which ſeems — — 


2 and if it ſhould be 
whole pariſh, in eaſe DE 8 


44 made Low ae en * 
; Proper ? f 

"THE bee way io r the land cit AS hr 
nuity or fent iſſues, and the tenant of the land is to pay the 
tax, and dedudt tout of the rent in proportion ta the value 
of the land j as if the tax upon the land be three or four ſhil- 
lings inthe pound, the deduction for the rent (this not being 
3 the crown, or — 
crown 
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crown) muſt be in proportion. If any diſpute ariſe, 
the queſtion may be determined either by an appeal to the 
commiſſioners, or the tenant of the land may retain the 
money 3 aud in any ſuit againſt him for the rent, the court 
will look upon the proportion which the rent ought to bear 
to the land tax as a payment, and allow him to deduct the 
fame accordingly, Theſe are the only judges in this point 
relating to rents and annuities. In adjuſting the proportion, 
it is reaſonable to conſider the value of the land, clear of 
the common ordinary ' outgoings of church and poor 
and conſtable's rates, but not the window tax nor loſſes 
by tenants, All annuities and rents are upon the ſame 
footing, except fee-farm rents dye to the crown, or perſons 
deriving from the crown (for which four ſhillings in the 
pound is to de deducted), and except ſuch rents as are 
expreſely by the act exempted, But ] do not think the 
rent in queſtion is exempted ; and conſequently there is 
go occaſion to charge the pariſh with it, If it were 
exempted, 1 think, it would fall upon the pariſh, 45 


AccoRDING to clauſe fol. hoſpitals and almshouſes 
not taxed by the 3. & 4. Will & Mary are not hable. 

alk be nn Pe: heir irony net-4e + 

receive a ftri — a or if ſo, Whether it is 


not to be underſtood of incorporated hoſpitals. and alms- 

houſes only, who are made capable of caſein by the 

79. Eliz. f and conſequently, Whether that exemption 

rap cognizable aſſeſſors and commiſſioners 

ho we 2 and, Is ſuch exemption to affect all 
of the pariſh, or the eſtate of the donor only? 


THE act muſt have a juſt and reaſonable conſtruction, 
xccording to the true intent and meaning of the words; 
and if they be hoſpitals and almshouſes, and uſually 
ynderſtogd as ſuch, I think, they will be within the 
Clauſe, whether they be or be nat incopporated, This 
exemption ought, in my opinion, to be conſidered by the 
ellors, or at leaſt by the commiſſioners upon an appeal. 
I 4 for 


and charities, to be 


|  greated at this day are to be held 
W purpoſes with regard to the public ? 


function to ſuch a power. But that not having been uſual, 
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for it muſt fall upon One {of 
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15 the clauſe fol. with 
g 44 ee bop ms 


tes ho ling an ut, ee fr 
to it or to it, without an 

Þ td ts the let aFihe deer? nnd, If chard hy 
and unalienadle, 
3s fuch » conſtrain may be made ule of to ſerve vo 


' THE king i is not to loſe by the exemption ef fuch 
hoſpitals and alms-houſes as are mentioned in the act for 
that purpoſe, but the whole ſum allotted to the pariſh ot 
place muſt be raiſed ; and conſequently that exemption 
eee 


2 
— 


Wurrnzn commiſſioners can | examine any perſon 
doe ping | 


unleſs the power had been given by the act to examine on 
oath, I think the commiſſioners have not ſtrictly a power 
to do it; r to it, 
r e 45 
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ILLIAM FLEMING tenant in tail, remainder over. 

William Fleming being a lunatic, no written leaſe 
was ever made 6f any part of the eſtate during his life. 
The tenants held from year to year, under verbal agree- 
ments, with a receiver of the ſaid eſtates appointed by the 
court of chan . 

Ma. Fleming's eſtate conſiſted of manors, quit- rents, 
1 Ip rents called chantry-rents, farms let at rack- 
Tux chantry-rents and, quit-rents, whether reſerved 
quarterly or half-yearly, were collected only once a-year, 
mmely, at Michaelmas O. 8. The rack-rents might be 
reſerved and received * but all the rents were 
due and payable by the O. 8. 

WII Au FLEMING the lunatic died 25th December 
1766, N. S. and mr. Biſcoe the receiver received the whole 
quarter's rent for mr. FR | 

Ox the Caſe, with mr. Yoaxe's Opinion left here- 
with, Whether the perſonal repreſentatives of William 
Fleming are entitled to a proportionable part of the rack- 
rents and rents, or quit-rents, from the toth of 
Oftober-1766, the laſt pay-day before his death, to the 
25th December 1766, when he died? or, Will the next 
in remainder be entitled to the whole of ſuch rents from 
joch October 1766 ? | | 


e 


Mx. FLEMING, the preſent owner of the eſtate, can- 
not claim to take in ſucceſſion under the ſettlement of Ed. 
Ieming, but he takes an eſtate newly created out of the 
reverſion by Richard Fleming, brother to the lunatic, and 
* conſequently he had no relation to the eſtate tail of which 
* William Fleming died ſeiſed; but if he had been a re- 
mainder man, and William Fleming had made leaſes un- 
&r the ſtatute of Hen. 8. theſe leaſes would only have 
bound the iſſue in tail; ſo that in either caſe mr. Fleming 


5838 = 


lon, fo many days rent as had become due after the com- 
nencement of his title. What pretence then can he have 


o detain the whole quarter's rent that the tenants have ſub- 
| mitted 


could only have recovered, in an action for ſpecial occupa- 
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to any part of 
rent due at the 
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With Oris 108 
of Mr. C. 
Von and an 
E MIN HEN IT Mo. 
bun Coun. 


SEL, 


Or 1108 of an 
EMINENT Me- 
Dtn Coun- 
811. 


RENT AND RENT=CHARGE. 


mitted to pay to his agent or receiver? But even if it had 
not been paid, I think it might have been recovered againſ 
che tenants under the proviſions of the ſtatute of 11. Geo. z. 
NN Fleming; ſor his eſtate 
being in the cuſtody of the crown, which gave the coun 
of chancery an authority to demiſe it during the life of the 


g lunatic and no longer, the intereſt of the tenants muſt 
neceſſarily determine upon his death, when the eſtate ceaſed 


to be in the hands of the crown. But if he had been in 
© aftual poſſeſſion, and not incapacitated by his misfortune, it 
_ would have been much the ſame ; for at the inſtant of his 
death he had only an eſtate for life, for then his eſtate de. 
termined. This ſtatute has been conſtrued to extend to 
many caſes within the ſame miſchief, though not within the 
letter ; as tenant for years determinable upon lives has been 
admitted to be within it; and tenant in tail after poſſibility, 
&c. has been fo conſidered.” But it has not been fo ex- 
prefily determined to comprehend the caſe of a tenant in tail; 
though lord Hardwicke's argument in Paget and Gu 
(which, as I underſtand it, was the caſe of a tenant in tail) 
goes a great way in the deciſion of that queſtion. How- 
ever, that decree was grounded upon another point, which 
makes it preciſely parallel with the preſent caſe. The re- 


mainder man had there received the rent, as mr, Fleming 


bas here; and the court held, as my note expreſſes it, 


That he ought not to be permitted to detain the money 
againſt conſcience which the tenants had conſcientiouſly 


paid him ; and therefore decreed, that he ſhould account ta 


the repreſentatives. of the tenants in tail for their propor· 


tion. Upon this authority (forry I am to differ from mr, 
Yorke), I am of opinion, that William Fleming's per- 
ſonal repreſentatiyes are entitled to an apportionment of al 
the rents that have been received by mr, Fleming to the 


25th « of December ; and that the maſter of the rolls de-, 


cree in his cauſe, by which the maſter i is directed w 
portion them, cannot be impeached. 


"Temple, June 26, 1569. | P. 
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THIS Cafe is 1aid before me again with a new circum-' Mr. Veste | 
tance ſtated, extremely material to be taken into conſider- tO "FB 


on That the receiver (appointed as Lam informed in the 
lunacy above, and not in any cauſe relative to the caſe of 
the eſtate, and application of the profits on the equity ſide 
of the court) has received the Chriſtmas quarter's rent, 


zs well as rent for the Lady-day quarter, from the tenants, 9 
they not inſiſting upon the rule of the common law, that 


0 rent was due, becauſe the day of payment was not 


come 3 and that the ſtatute of 11. Geo. 2. c. 19. f. 15. did © 
not provide a remedy in this inſtance either for the per- 


ſonal repreſentatives of a tenant in tail, or entitle the iſſue 
or remainder man to claim rent for a ſingle day antecedent 
to the commencement of his eſtate in poſſeſſion: there 


fore am of opinion, that a voluntary payment of the rent = 
having been made by the tenants into the hands of the i- 
deer appointed by the chancellor, the court will think its 


bif bound to decide that payment according to conſcience 
ad natural equity between the adminiſtrator of the lu- 
utie and the next in remainder, allowing a quarter's rent 
to the former, that is to Chriſtmas-day 1766. In this 


reſpe the decree pronounced by lord Hardwicke in the 


Caſe of Paget and Gee is directly in point, When I an- 
ſwered the Quære propoſed to me at Whitſuntide laſt, I 
had no opportunity in the country to reſort to my Notes, 
and ſpoke of that Caſe from memory, But upon looking 
into it I find that I was right in ſaying, lord Hardwicke 
did not determine a tenant in tail to be within the ſtatute 
of 11. Geo. 2. (the words of which he obſeryed to be very 
ſtrict), and doubted much whether the judges of the com- 


mon law would hold here within it, He declared his Opi- - 


mon, however, that a tenant in tail after poſſibility of iſſue 
extinct, a tenant in tail jointreſs ex provifione viri, and 
even a tenant for ninety-nine years, if be ſo long lived, were 
all within it, and muſt be fo held at law. He added alſo, 


it, either in law or equity. 


I was not appriſed e 
the maſter of the rolls had decreed between the partes 
concerned in this Caſe on the authority of lord Hardwicke's 
Opinion in the cauſe of Paget and Gee. Therefore upon 
that the rents in queſtion paid to the receiver, as the bailif 
and officer of the court, ought to be apportioned; and | 
do concur, with mr. P. (who has given his Opinion very 
r 
ee in right, n Wen 


J 25, 1769. 
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* — e une 
there was ſtrong ground to contend, when the caſe ſhould 
ariſe, that the chancery might raiſe an equity upon the eſtate 
in favour of the repreſentatives of a tenant in tail, when 

| | the tenant ſhould refuſe to pay the rent. But the ſole ſoun- 
dation of his decree was the voluntary payment by the 
tenants of the whole rent incurred to the remainder man, 
who had only-a week's intereſt in the half- year's rent 6 
paid: and therefore | he-ſaid, that he would not ſuffer the 
remainder man -to- detain againſt conſcience what the te- 
nants had paid into his hands from a principle of conſcience, 
fuch remainder man having no right to ity or remedy for 


0. YORKE, 


An 
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1s ſeiſed in fee of eſtates in Ireland of the annual value 
of Boool. now in leaſe to different tenants for one, 
xo; and three lives; and were all the leaſes now deter- 
ned, it is calculated that theſe eſtates would let for 
8 to the great riſe in the ptice of lands in 
at in : | 
A. $TANDS indebted by judgments and otherwiſe to a 
onfiderable amount; and for the purpoſ: of raiſing money 
to pay his debts, he has propoſed: to B. to fell and convey 
to him in fee a part of the ſaid eſtate, of the yearly value 
if 20001. for the ſum of 30,000). and that B. ſhould 
the fee ſimple of the fame eſtate to A. and his heirs for 
ever, ſubject to the payment of a clear rent of 1500. ; ſo 
that by this agreement B. will have 51. per centum per un- 
um for ever for his money. The conveyance of the 5ocl. 
er annum over and above the 1500]. is only with a view 
to y the payment of the latter ſum. : 

HAS acceded to this 7 ſal, provided it can be fo 
carried into execution that B. 
plete ſecurity for the rent, and the moſt effectual remedy 
for obtaining payment thereof; which, as A. is a peer of 


= „ 7 F 5 T & K 
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ireland, it is fit ſhould be as ſummary as poſſible, that B. 
1 {Wy be ſabjeR to no difficulties on account of L.'s pri- 

vilege: in ſhort, that the ſecurity may be of ſuch a nature 
L 


to render B. totally independent of A. and his ſucceſſors, 
nd that B. s remedy may be ſo ſevere as to inſure the re- 
gular payment of the rent by 4. | 
Ir was firſt intended, that a leaſe for ten thouſand years 
ſhould be granted to 4. by B. reſerving this rent, with. 
a power of entry, and for making void the leaſe in caſe of 
lalure of payment within a ſtipulated; time after entry: 
but this mode his lordſhip objected to, for theſe reaſons : 
Firſt, Becauſe it would deprive him of his manerial and 
other rights adherent to the freehold : Secondly, Becauſe 
te would loſe his intereſt in the country, not veing able 
to grant a freehold in the premiſes: and, Lhirdly, Becauſe 
the eſtate which he would take would be - perſonal, - and 
not deſcend to his heirs to ſupport the title. 
Tux force of theſe reaſons is admitted; but on the 
other hand it is doubted by thoſe concerned ſor B. how far 
be will be ſafe in granting in conveyance in the mannet 
propoſed by A.; for if B. regrants the land to A. in fee, 


PP 
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rleriog the reot, he parts with the whole freehold, and 
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The owner in 
fee of conſider - 
able landed 
eſtates in lre- 
land having 
contracted to 


grant a perpe- 
tual rent out of 


the ſame for a 


valuable confi- 
deration,—the 
Or ix ton of 
Mr. Your KE in 
what manner 
the ſame may 
be beſt ſecured 
to the granters 


all have a perfect and com- - 


* 


Li 


_ tisfy the arrears, without any further power over the 
eſtate. On the part of his lotdthip it is anſwered, That! 
power of entry may be inſerted in the regrant in caſe d 
_ arrears are not paid within a limited time, his lordſhip 


B.; or that a penalty may be annexed, as the pms 
of B. it is (aid 


B. might enter and dif his lordſhip in caſe of rion- 


his intereſt then becomes no more than a fee-farm rent 
for which he has the uſual power of diſtreſs and ſale to fi- 


nonpayment of the rent; and that after ſuch entry, if thy 
' intereſt in the lands ſhall become forfeited, and revert ty 
double rent or the like. But on the part 


that as he would part with the fee abſolutely by ſuch regra 
the proviſo would not make the fame conditional, Þ the 


payment of the rent; and therefore he would be left barch 
to the remedy of diſtreſs: and that as to a penalty, it 
conſidered as nothing in equity, and at law is diſcounts 


\ ANOTHER propoſed mode is, that after the regrant 
A. ſhall demiſe a long term of years to truſtees in truſt 
for ſecuring B. his rent, with power for them to enter 


. & 4-7 48 
Bur it is conceived that one of the following plans relie\ 
anſwer the intereſt and intentions of both parties, viz. WI 
sr, That the regrant ſhall be made to truſtees, il tel 
ſubject to the rent-charge of 1 500l. per annum, in truſt to WI." 
permit A. and his heirs to receive and take the rents and * 
.cour 
on 
—— 
this 
*CONc 
yary 
that 
1 
new truſtees ſhall be veſted in B. alone, toties guoties ac» 3 
cialerit. Or, | Uwe E 41383 Des ff . ; 
wg | S8conDLY, W---: 


; * 
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rcon bv, That A. ſhall make a grant in fee to B. 
nd then that B. ſhall execute a l=aſe to A. for three lives, 
a the above-mentioned rent, with a covenant to renew to 
and his heirs for ever, on payment of a fine of a pepper- 
torn, and all arrears and ce of the covenants in 
ch leaſe, and all manerial rights either reſerved to A. 

the grant, or demiſed by the leaſe; ſuch leaſe to reſerve fu 
and ſufficient powers to HB. in caſe of default in ent 
of the rent; ſo that by one or other of theſe means B. may 
have a full dominion over the eſtate. 1 EIT AN 3 
Tus laſt mode is adviſed by mr. Duane, and is approved 
of by both parties; and as there will be nothing . reſerved 
to L but the rent, which is very improveable, it is con- 
ceived that the manerial rights reſerved to A. will make up 
any deficiency of the price from the uſual rate of purchaſe, 
which in Ireland is in general trom twenty to twenty-two 
years purchaſe of lands which have leaſes on them for lives re- 
newable for ever, the landlords of which lands, and not the te- 
nants, are entitled to all manerial rights, as mines, quarries, 
Ke. This agreement therefore, if it can be carried into ex- 
ecution on the preceding terms, will be advantageous to 
each party :—to A. becauſe his eſtate is very improveable, 
and he faves one per cent. intereſt on the money due from 
him on mortgage, &c. at fix per cent. the purchaſe-money 
being intended to be applied in diſcharge of the incum- 
drances :—to B. becauſe he has five per cent. clear for ever 
on his money. But though they are both ſo well ſatisfied 
with this agreement, . yet doubts have ariſen how far it may 
be carried into execution ; for it is ſaid, that equity will 
relieve in caſe of a forfeiture, on payment of al arrears, 
mereſt, and coſts; ſo that the eſtate will not become abſo- 
lutely veſted in B. on non-payment of the rent, which he 
would wiſh, as that conſideration would urge and impel 
to a punctual payment. And it is further ſaid, that this 
agreement, - from its nature, is liable to be reſcinded By a 
court of equity at the inſtance of A or his heirs hereafter, 
on payment of the money advanced and intereſt, and can 
be conſidered, only as a loan on mortgage. In anſwer to 
this it is contended, that the A: not colluſive or 
conditional; and that though the form of the deeds may 
yary from that of the common grant of a rent- charge, yet 
that in ſubſtance they are no more; for th 2 grant f 
a rent=charge does not pals the eſtate itſelf, but the thi 
granted; and on the contrary the deeds in this caſe will 45 
de whole eſtate in fee, yet that ſuch fee is ſubject to loch 
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poſed, and the principles of valuation on which the con- 
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an intereſt in A. that it can appear to be, and certainly i, 
intended in no other light than for the better ſecuring pay. 
ment of the rent to the purchaſer; and that there is no rei 
difference as to the party ſelling; and that if a grant of, 


2 og the ſame 2 to be good and 


i - a conveyance according to the above 


Your Opinion is therefore requeſted, | 
WuErTHE® this agreement will in any caſe be ſubjed 
to redemption on the above principles? and, What wil 
be the moſt ſure mode of conveyance to ſecure punQua 
payment of the rent to B. and in default to gin 
* an en over _ eſtate? and, How cat 

guard oft A. or any is ſucceſſorsꝰ privi 
as a peer of feed e 


THE validity of this agreement will depend on the 


general value and price of lands in Ireland, and particu- 


larly on the value of eſtates in that diſtrict or province 
where the county of Kerry lies. Many circumſtance 
muſt weigh in ſuch a valuation, which (I doubt not) have 
been fully conſidered by A. and his agents, as well as by 
the purchaſers. As the price propoſed for the rent to be 
fold amounts to twenty years purchaſe, I preſume that the 


exception of all manerial rights out of the conveyance, 


and leaving the abſolute dominion of the lands, with al 
future improvements, in the power and. poſſeſſion of the 
vendor, are the circumſtances which account for not ex- 
tending the price to the full conſideration of twenty-two 
years purchaſe. In this view I am of opinion, that a court 
of equity will not ſet aſide the contract hereafter, or de- 
clare the ſale to be a redeemable intereſt. If the rent 
ſhould happen to be in arrear, and the legal remedies pur- 
ſued for. recovering it, under the leaſe propoſed, the jutiſ- 
dition to controul thoſe remedies (if they ſhould happen 


to be followed by complaints in equity) muſt be in the 


chancery of Ireland, where the mode of conveyance pro- 


tract 
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und for the ſale proceeded, are beſt underſtood. As to 
he method of carrying the plan into execution, I think 
that it will be right firſt to reduce the whole into articles, 
and then to make a grant in fee, with an immediate regrant 
to 4 the vendor, his heifs, and aMgns, for three lives, 
{ubje& to the rent agreed, with a covenant for perpetual 
renewal to 4. and his heirs, on payment of a pepper-corn 
without fine. The perpetual renewal without any fine 
whatſoever to be paid on the ſeveral renewals, is a cir- 
cumſtance which favours the valuation and ſupports the 
contract; eſpecially as the rate of intereſt in Ireland is at 
ſx þer cent. 4's inducement is certainly very proper to 
apply the purchaſe-money in diſcharge of bonds and judg- 
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country. pe 
April 27, 176 9w. C. YORKE. 
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* "il with Ar broad over; and then follow thel 
. — c ſabject nevertheleſs to ſuch jointure or jointures 
— as ſhall be made by by my ſaid ſon John upon any wife; and 

' fubjeft to and © ſubject allo to, and 1 do hereby 2 
charged win & the payment of to,0ol. to the day 
=D « of any Gaid fon Jolm, in cafe he ing NN 
| 2 time of his death without iſſue male. l 


of his had fon, in cafe he ſhould have any at the time of his death, mut Ide mak. 
The ſeveral Orin tons of Mr. Fiu, Sir D. Rypzs, and Mr. Wirzzanan, Whe- 
PE Pa 10,0001, could be barred by a common recovery? 


Quere. C this charge of 10,0001. be barred by a comman 

| bp? 

Mr. sis I AM inclined to think, that a recovery will bar th 

— charge of 10,0001.; but this is not a clear point; and 
therefore it may be proper to take ſome further advice, 


1752. " B. FILMER. 


a 


A RECOVERY will, Loonceive; ber u 10 P00. 
but this is not a clear point, and may admit of conſiderable 
: doubt. 5 a 8 


* % 


8 rr 


Ori lo. 


D. RYDER. 


Mr. WII a- AS to the point in queſtion, I have full as much doubt 
* naw's Ori- whether the recoveries will bar this equitable charge ot 
2 not as the who haye given theſe Opinions {cen 
to ive] for ie is clear to me, that it was the ititent of the 
teſtator that his ſon ſhould take this eſtate tail ſubject to 
RRR | this 
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this contingent charge of 10,0001. ; and though the eſtate 
tail precedes the charge in words, yet I do not think it 


Kc. and to the truſt, charges, and purpoſes. of this my 


will: —and as this is a charge on the eſtate, though it 


is expreſcly made after_the eſtate, tail, yet it is in effect 
made before for the eſtates are given to mr. & ſubject to 


this charge, being in effect a prior charge of his will. But 


whether che charge is barred or not, I think, as it is a mere 
contingent charge or burthen laid upon theſe eſtates for the 
benefit of perſons not in eſſe 3 and as this is an equitable 
charge on the land, and not directed to be raiſed by the 
truſtees,” nor is there any legal eſtate given to them for 
that purpoſe ;. and as the event has not happened upon 
which this charge is to take place, ſo that there are neither 
teftui que truſts, nor truſtees who can properly ſuſtain or 
controvert this queſtion ; and as the Opinion that could 
now be given upon it, were the cauſe properly before the 
court, could not be any ways binding upon the daughters 
of mr. C. with regard to their claim of this 10, oool. they 
not being in eſſe when the queſtion i is agitated ; for this rea- 
ſon I think, that the lord chancellor would not now deter- 
mine this queſtion, and could not properly do it upon this 
et any other bill or ſuit that could now be inſtituted. 


Ls em} 


R. WILBRAHAM. 


does in fact; for he gives the reſt of his manors, &c. ſub- 
je&t and liable to ſuch mortgages as are at preſent thereon, 
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Cast 2. W ? . * ie | | | | before 
RANCIS RIGHTON, by his will of this date, de. 
. F viſed all kis real and EF eſtate whatſoever being ſes 
By indeatures in the patiſhes of Marden, Amberley, and Modentan, i ine 
of leaſe and we. and elſewhere in the county of Hereford, unto his vn 58 5 
Jen of 92309 | Ann. Righton for life z'- remainder to his two. daughten 
— Mary and Ann, and their heirs, equally to be divided be- 1765 
hereditamentss tween them, ſhare and ſhare alike, as tenants in common, fry i 
are conveyed by and not as joint - tenants; and in cafe of the death of his N 
huſband and ſaid daughters, and failure of iſſue, before their reſpectiye Co 
der e de., 2828 of eighteen R he deviſed dre 
nant of the in the county of Hereford to his brother Samuel Rightan 
freebold for ſuf- If Cee... an 
| fering a c- Om the death of the faid Francis, his widow poſſeſſed 
a ic dis Haid real eſtates, and received the rents thereof during 
kinds A unt ber life, and died about the aad June 17623 whereupon the 
of entry is ſaid Ann the daughter, wor the death of her faid mother, 
brought againſt became entitled, under the will of her ſaid father, to one 


A. J. in No- tet of and neut che Kc. 
A bee. Woiety el all and ſingular che meſſuages, &c. of the fald 


artixi, A by her firſt huſband Charles Patten one ſon, and by her ah : 
writ of ſum- pfeſent huſband George Kennedy Murray one daughtet, du 
dave gan © Was eſtrous, with the conſent of ber then huſband the f u 
—— 09 {aid George Kennedy Murray, to ſettle the ſaid moiety cf Se 
and wife, re- the faid meſſuages, &c,; and for that purpoſe, by inden- ls 
rurnable Quind. tures of leaſe and releaſe, bearing date the gth and 1oth Wl ad, 

; Santi Hiarii, days of January 1766, the releaſe of five parts, and made ll ©; ler 


J Jad, between the fad George Kennedy Murray and the faid Will; - 
e e Joleph,, Flodges, of he iN + 
ary.--TheO»:i- ſccond part, Richard Morgan of the third part, William & 
No, of Mr. Chin of the fourth part, and Colin Donaldſon of the fifth 
2 * gl part, after reciting as above, as well for the purpoſes there- ll *** 
this recovery, in mentioned as for the docking, barring, &c. of all eſtates I bete 
tail, &c. of and in all the hereditaments thereby granted, Wl be ſe 
&c. and for the ſettling the ſaid premiſes to certain uſes I ner 
therein expreſſed, they the ſaid George Kennedy Murray the h 
and Mary his wife did grant, &c. to the faid Joſeph Hodges 
and his heirs all that one moiety of the ſeveral meſſuages, Wl bum 
&c. late the eſtate of the faid Francis Righton decealec whol 
ſituate in the faid pariſhes of Marden, Te: in the fai * 
county of Hereford, to bold unto the faid Joſeph Hodges, Wi, ! 
his heirs, and aſſigns, to the intent and e, that as Wi") | 
Well by virtue thereof as of the fine agreed to be levied Bite 
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before the end of Hilary Term then next enſuing the date 
thereof, the gt gp H might become a good and 
ect tenant of the freehold and inheritance of all and 

ſingular the faid premiſes, in order that a common reco- 
very might be had and ſuffered thereon. 

"Tar dedimus for the fine was teſted the 8th November, 
1765, but no return is therein inſerted, as none is neceſ- 
ary in that writ: if it is taken within a year, it is ſuffi- 
cient. 

CoveNanT teſted 7th November, returnable in eight 
days of Saint Hilary. | 

Tas acknowledgment was taken by the parties on the 
23th January following; ſent up by expreſs to London, 
mrs. Murray being very ill; and the fine was hurried 
through the offices, but could not get to the king's ſilver 
office till the ziſt, on which day it was there left, the 
prefine and poſt fine having been before paid at the aliena- 
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ne don office. | | 
0 Mas. Munk Ax, it is ſaid, died on the 3ſt early in the 

morning. * 1 
ad Tus writ of entry was teſted 7th November, return- p 
er dle in fifteen days of Saint Martin. N 


cD 
— 
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SUMMONS teſted 21ſt November, returnable in fiteen | 1 


the of Saint Hilary, 27th January. | 

of N teſted . January, returnable immediately. 

40 Is this fine well levied? or, Can the fame be vacated? Quere. == 
th Bl wd, Will a purchaſer or mortgagee be ſafe in purchaſing | 
de or lending money under the circumſtances of the wife dy- | 
— Ing as above ? | OY | 
" I THINK the fine is well levied, and cannot now be Anſwer. 

8 neated, as I ſhall mention preſently. But ſuppoſing that 

tes WH there was a ſubſtantial defect in this fine, and it could now 

ech be ſet aſide, yet till there would be a good tenant to tha 

_ recipe, and the recovery muſt be well ſuffered without 

no {help of the fine. In the Caſe of Goodtitle and Brad- 

es, bume, Comyns' Reports, 564, 565. it.is admitted by the 

- whole court, that an huſband ſeiſed in right of his wife 

es, alone make a tenant to the præcipe, without his wife, 

as WI") leaſe and releaſe, &c. Here the leaſe and releaſe are 

iced üted the gth and roth January 1766, and thereby mr. 

ore 


Joſeph Hodges the releaſee, immediately on the execution 
| K 3 of 
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of theſe deeds, acquired the freehold. The writ of entry 
that was brought againſt him was returnable on the Quinden. 
Sancti Martini, which was the 26th November; then the 
writ of ſummons being returnable in Quinden. Sanz; 
Hilarii, which was the 27th of January, and the wife be. 
ing then alive, and ſhe and her huſband being thereby on 
that day, or rather on the guarto die poſt, which was the 
30th, brought in upon the youcher, and youching over 
the common vouchee, and the judgment being alſo on that 
day, or at fartheſt on the quarts die poſt, being the 3oth of 
January, that the demandant ſhould recover his ſeifin 
againſt the tenant, and that the tenant ſhould recover in 
value againſt the huſband and wife, and that they ſhould 
recover in value againſt the common vouchee ; and the 
wife living until the 31ſt January, which was after the 
teſte of the writ of ſeiſin, which, was teſted the 3oth 
January, and conſequently after the judgment, I conceive 
the whole was regular, and the entail was well barred. In 
Shelley's Caſe the writ of entry was returnable in Obi; 
Sancti Michaelis, which was the 17th of October, and 
- was chen the firſt return day of Michaelmas Term; and it 
being for a recovery with ſingle youcher, the recovery 
paſſed at the bar on the firſt day of the Term, which was 
the gth day of October, and yet the tenant in tail died on 
the morning of that day between the hours of five and fix; 
and this recovery was held to-be good, and that execution 
might be ſued againſt the iſſue in tail after the death of ſuch 
tenant in tail. 1. Rep. 93. 94. Kc. Shelley's Caſe. Sec 
| Moor, 13, 138. So that this recovery ſeems to be good 
without the aid of the fine. In the Caſe of Robinſon anc 
| Cummins in Cunc. Hil. 9. Geo. 2. it was che opinion of 
my lord Talbot, that a huſband ſeiſed in right of his wik 
could alone, by leaſe and-releaſe, or by bafgain and falc 
make a tenant to the recipe ; and this is become the com 
mon practice, it being enough to bar an entail in the wife 
t call in the'wife with her huſband upon the voucher, 
75 Fa? By 
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Bur in this Caſe I think the fine too is well levied. In 
2. Vent. 48. in the Caſe of Ball and Cock, it is ſaid (and 
a Caſe in the Year Books is cited for it), that it is the 
common courſe to take the acknowledgment of fines firſt, 
and then to ſue out a writ of covenant afterwards; and in 
that caſe they held, that a fine was good where a woman, 
o with her huſband had acknowledged a fine, and the 
WH caption was taken the 7th December, died the 20th of 
+ WH February; and there was a writ of covenant taken out 
returnable the Michaelmas Term before, and the king's 
ſilver was entered as paid the 22d February, two days after 
the death of the wife: and there the court ſaid, that the 
entering the king's ſilver after the party's death could not 
then be examined, in regard the fine was engroſſed and 
completed as a fine of Michaelmas Term. In Viner, title 
Fine, (F.) b. 6. fo. 332. you. have a good many Caſes 
to this purpoſe, particularly Farmer's Cafe, Hob. 330. 
which I have looked into in the original report on this 
occaſion, + Here the writ of covenant was returnable in 
Odabis Sancti Hilarii, which was the 20th of January, 
'when the wife was living; and the caption was on the 27th, 
when ſhe was living; and all is right, the dedimus beating 
tefle after the teſte of the writ of covenant. For theſe 
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Lancelot Ride, teſtatorRebecea. ſan 0 
* ; VE 2.4 | el 
2 [ | 1 | 
Sarah, Lancelot Ride. Betty, Rebecca, — Edward Ls 
Ad wife. | | iſt wife, | Brazier, Wl fon b. 
W N | death. 
Edward Brazier, deviſe 
dieviſee. maine 
| Tx 

Mary, pon 

a unmarried, death 

| them 
; will d 
15 
a, Aug, - | ANCELOT RIDE che being ſeiſed in eſtate 
fee of a ſmall frechold at Whilton in Middle- the g 
* ſex, made his will in writing, atteſted by three witneſſes, Wl ther 5 

and, inter alia, gave and deviſed unto his wife Rebecca 
all that his freehold eſtate in general in Whilton, not on! I 4 
_ for the term of her life, but alſo for her to will and diſpole Wil Lance 
of the ſame as ſhe ſhould think fitting, until ſuch times 1 his 
; a5 his two grandſons, Edward Brazier and Lancelot Ride, 
mould arrive at their ſeveral ages of twenty-one years; if bn) « 
and then his will and mind was, that his old eſtate WW ſcende 
mond go and be divided between them in the proportions WY th 
in his will directed; that is to ſay, to his grandſon Edward 

b Brazier, and to his heirs and aſſigns, at his age of twenij - When 
| 3 one years (provided his ſaid wife be then dead), the new lis ag 
: | apartments contiguous and adjoining to the farm houſe, Wl befor 
| &c.: as for the other part of his freehold eſtate, that is tu 7. 
_ fay, the farm houſe, barn, ſheds, outhouſes, and ground __. 
belonging, with all other appurtenances, he gave ie in 

and bequeathed: he fame unto his grandfon Lancelot Ride, ¶ many 
and to his heirs and aſſigns for ever, when and ſo ſoon 25 lor w. 
he ſhould have attained his full age of twenty-one ear | ir 

Jeovided his wife ſhould be then dead, as aforeſaid, oo, 


+ & _— * * 


Soon 
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Soo after making the will, teſtator died, and * 4 22, 1749 


his widow entered into poſſetiion, 


LANCELOT Rips the grandſon died an infant, leaving Jan. ty. 


two ſiſters, Rebecca and Mary, and his father, living. 
Tut teſtator's widow continued in poſſeſſion till 1 

when ſhe died without making any diſpoſition of the 178 

Edward Brazier the grandſon took poſſeſſion of the part of 

the eſtate which was deviſed to him. Lancelot Ride, 1— 

ſan of the teſtator, and father of Lancelot the deviſee, t 


eon of that part of the eſtate which was Leer 
elot the grandſon. 


ſon by ber, and continued in poſſeſſion of the eſtate till his 
death, which happened in 1768. Hy has made a will, and 
deviſed the eſtate in queſtion. to his wife for life, with re- 
mainder to his fon by his ſecond wife in fee. 
Tae. ſiſters of Lancelot the graudſon apprehend, that 
upon his death, the reyerſion in fee expectant upon the 
cath of Rebecca the teſtator's widow, deſcended upon 
them as ſiſters and co-heirs at law, unleſs the teſtator's 
will deviſes a fee to his wife, in caſe his grandfon did nat 


uriye at twenty-one. 
WHETHER, on the death of the teſtator's' widow, the 
eſtate in queſtion belonged to the two ſiſters of Lancelot 


the 3 as his heirs: at law, or to Langelot the fa- 
ther L | 


LAM of opizion, that the FUR in fee veſted in 
Lancelot Ride the grandſon immediately upon the death 
of his grandfather the deyiſor, and, though he (the grand- 
bn) died within his age of twenty-one years, that it de- 
kended to his two ſiſters his heirs at law, who upon the 
death of the teſtator's widow, and expiration of the time 
when Lancelot the grandſan would (if living) have attained 
lis age of twenty-one years, beca.:;e ede to the poly 
fon of the eſtate, 

Tux widow, in my opinion, had not anly an ore for 
e in the premiſes, but likewiſe a chattel intereſt fox { 
many years after her deceaſe as the grandſon then. wanted 
(or would have wanted if living) of attaining his full agg; 
ad if ſhe died before ſuch time, then ſuch her chattel- in- 


toreſt 
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LANCELOT the ſon married a ſecond wife, and had a 
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COTS tereſt went, until that time, to her perſonal repreſentative; 
but immediately upon her death, and expiration of that 
term, the whole belonged to the heirs at law of Lance 
the grandſon. This Caſe ſeems to be preciſely the fame 
with Boraſton's Caſe, 3. Co. Rep. 19. where it was ad. 
0 e eee 


Otober 21, 1769. * BURL AND. 


Mx. Senjrant BurLAanD was afterwards weſted 
to reviſe his Opinion, and ſee the Caſe of — 2 ray 
den, 3. Wms. 176. and then he wrote | 


© I HAVE reconſidered this Caſe, and adhere to my for- 
mer Opinion; which does not ſeem to be contradicted by 
' the diſtinctions taken dy fir J. Jekyll in the Caſe above * 
cited: for there, as to the circumſtances of that Caſe, the | 
teſtator certainly only meant, that his ſon perſonally ſhould I Ga. 
not have the eſtate until his age of forty, but gives it to il 
the grandſon immediately after the ſon's death, there being 
no reaſon inducing him to keep it longer out of the true 
courſe. of deſcent :* and fir J. Jekyll fays, that where ſuch 
an eſtate or intereſt is created for a particular purpoſe, 
there the deviſee or executor ſhall have the land for ſo 
long time as till the ſon, if he had lived, would have ar- 
rived at the age mentioned. Now, in the preſent Caſe, 
the teſtator meant to give his wife an intereſt which might Ml 
be more durable than her own life, and which ſhould be 
tranſmiſſible to her executors, &c. ; and therefore he gives 
it her until ſuch times as his two grandſons ſhould arrive at 
their ſeveral ages of twenty-one years; which expreſſion 
ſeems to mark his intention (that ſhe ſhould have a power 
of diſpoſing of the eſtate until the time that they /howld or 
might feverally attain ſuch age) more ſtrongly than if he 
had barely faid, until his two grandſons ſhould arrive at 
their ſaid ſeveral ages. And though he does not declare 
RG 
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ſor what particular purpoſe he ſo gives it to his wife, yet 
if it appears to be his meaning, the want of aſſigning a 
reaſon will not defeat his intention. But all this does 
not ſeem in the leaſt degree material to the preſent queſtion ; 
which is, Whether or no the ſiſters of Lancelot the grand- 
ſon are new entitled to, and can recover, the eſtate ? And 
| think clearly that they are ſo entitled; for I think there 


129 


is no doubt but that the remalnder, immediately en the Vid. 2. Mod. 


eftator's death, wvefled in the grandſon, and, upon his 
death, deſcended to his heirs: ſo that whether they were 
entitled to the poſſeſhon immediately on the deceaſe of Re- 
becca the widow, or not until the time of Lancelot's age 
of twenty-one years, yet (that time being paſt) they are 
certainly entitled now, and may recover by ejectment, un- 
fs a fine has been levied, and they are barred by their 
non- claim. 


Oasber 30, 1769. J. BURLAND. 


EJECTMENT was brought on this Opinion in C. B. 
and tried fittings after Michaelmas 1769, and verdi& for 
plaintiff; and though Ch. 7. faid he would make a Caſe if 
defendant's counſel chole it, yet they declined it, and were 
atished with the verdict, 


Vide Tide Cox rixckNr REMAINDER. - 
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289. 

1. Eq. Caſ. 
Abr. 188. 191. 
4. Burr. 228. 


( 140) 
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| » DLAINTIFF removed his goods 
December 18, 1764. P out of Middleſex into . to 
prevent their being diftrained. WINS 

December 22. DEeFtxDANT diſtrained the fame for 
rent due at Michaelmas laft. | 
Dec. 28. Sal s being replevied in the county. 
court of Surrey, defendant on that day diſtrained 'the fame 
again for another quarters rent then toe at Chriſtmas then 
laſt ; which plaintiff again replevied in the ſame court, 
Both diſtreſſes being made within ſeventy days from the 
removal of the faid 1 defendant appeared to both 
_ Feplevins, and plaintiff declared in faid court. 

March 20, 1765. DErEN DAN cauſed ſaid ſuit to be 
removed out of the faid county- court into the common 


83 „ 0 


April 25. Tur writs of rec. fac. log. were filed, 
and rules given for plaintiff to 3 ech he neg- 
ed. 


April 30. Tn writs of retorn. habend. were iſſuel 
and returned; and on May 23, two writs in withernam 
were iſſued, in eight 9 5 of the Holy Trinity. Plaintif 
neglected proceeding in ſaid replevia till a few days before 
the ſaid writs were returnable. | 5 OE 

On June 12, plaintiff gave notice of motion to ſet aſice 
defendant's proceedings with eoſts for irregularity, in not 
entering appearances to her own two writs of re. fa. l. 
which were omitted by the filacer. 

June 14. PLAINTIFF obtained two rules for defendant 
to ſhew cauſe why ſaid writs of retorn, babend. and the 
ſeveral proceedings thercon, ſhould not be ſet aſide with 
coſts; and that in the mean time all further proceedings 
ould be ſtayed. 

June 19. By two rules of court it was ordered, 
that faid two writs of retorn. habend. and the ſeveral 
proceedings thereon, ſhould be ſet afide ; that defendant 
ſhould immediately enter her appearance; and that plaintiff 
Mould declare in both fajd cauſes on or before 24th af 


ſaid June, and proceed to trial at the next aſſizes * 
; E 


— 


held for Surrey; and that the coſts of the ſaid two writs of 
retorn. habend. and alſo the colts relating to the applications 
to the court, ſhould attend the event of the ſame trials 
between the parties ; and on the faid 19th June defendant 
entered appearance to the faid two writs of re. fa. le. 
purſuant to the ſaid rules. On June 24 plaintiff declared; 
and on July 6 defendant avowed in both the cauſes, and 
lintiff was ſerved with two rules for defendant to have 
E to make two ſeveral avowries in each; and on 
c 27 defendant pleaded in bar to one of the faid avow- 
nes only, to wit, to that on the ſecond diſtreſs made for 
rent due at Chriſtmas; and as to the cauſe on the firſt 
litre, . plaintiff admitted defendant was regular; and 
therefore ſaid, he would proceed no further therein. 
Auguſt 1. [DEFENDANT replied to plaintiff's plea ; 
ud on Auguſt 3 plaintiff propoted to poſtpone the trial 
of faid cauſe, which defendant agreed to, by reaſon her 
counſel could not then attend. 1 
March 8, 1766. PLainTIry delivered an iſſue, with 
notice of trial, in the cauſe for goods diſtrained for rent 
de at Chriſtmas, whereupon defendant delivered briefs to 
counſel ;, and on March 17 plaintiff countermanded ſaid 
notice of trial. : | 
Wnar further ſteps are neceſſary to be taken by de- quere. 
fendant, in order to bring theſe cauſes to a final end as 
>" Jon as poſſible? and, ether the ſheriff will not be 
del dle to anſwer the rent and coſts the defendant has been 


an Mb the plaintiff hath run away from England above 
aer ago f and as to one of his ſureties he has, and the 
fore cer is gone abroad. þ 
as WY IN the cauſe wherein the plaintiff hath not pleaded in bar, Option of FP 
not wink the defendant may ſign a now prof. 3 and thereon Nr. Hur. 
a, l. it may be proper to move the court to award a writ of 


quiry, according to the ſtat. 17, Car. 2, c. 7. without 

nering a ſuggeſtion, the defendant having avowed on a 

ultreſs for rent; and when the opinion of the court is had | 

n this, then it will be proper to proceed in the other | 
tion in which iſſue is joined: in the mean time, if iſſue 

not entered according to the rule given, it will be right 

blign a won prof; in that caſe alſo. | 


7. K. 
L CONCEIVE, 


Fes rar 
Orrmon of 


Ur. Heir. 


ts the r 


REPLEvIR, 


ſue out ſeverally a writ of retorn. habende ; and if th 
theriff returns an elongata, as probably he will do (for Ib 
not ſee what elſe he can return), then I think, that fl 
ſhould ſue out a ſeire facias to ſummon the perſons whan 
the ſheriff has returned as pledges, if he has returned ay, 
If no cauſe is ſhewn on this writ, then you ſue out a writ 
to have a return of the goods of the pledges of the value 
&e. If on this writ the ſheriff returns nibil, then you 
may ſue out a ſcire facias againſt the ſheriff, grounds 
upon the ſtatute of Weſtminſter the ſecond, that he rende 


value of thoſe eloined. - The pledges I have been ipe 
of are ſuch as the ſheriff was bound to take before 11. Ce 
and which. that act has not eee king | 
think. If the ſheriff appears to have taken no ſuch x 
as probably is the caſe, then as the ſureties taken in th 
bond (which I preſume was entered into according to th 
laſt mentioned ſtatute) are inſolvent, I conceive th 
defendant may maintain an action upon the caſe again 
the ſheriff ; and 1 adviſe that ſhe ſhould, when fuch aftic 
comes to be brought, declare in three counts; the one 
for not taking the pledges at all; the ſecond, for on 
to take any bond, according to 11. Geo. 2. ; and the thin 
for not taking it from two reſponſible perſons as ſuretic 
aceording to the ſame act; and if this cauſe is followe 
I think the defendant will come at a ſatisfaction. 


May 29, 1766, IAS. HEWIT 
4 | - 1 5 . le 
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0 "4 SEISED of a freehold eſtate, demiſes the ſame 


to B. for twenty-one years; and during ſuch leaſe 
ſells the inheritance to D.; and by leaſe and releaſe, 
omitting the word grant, conveys the fame to D. and 
his heirs. It now becomes neceſſary for D. in point of 
law to ſupport his title and the ſaid aſſurance. 


Vorn upon the validity of the conveyance to P. 


4 


nination of the faid term of twenty-one 22 well con- 
jeyed by the faid leaſe and releaſe ? or, Is the ſaid con- 
jeyance. void? | 


me years) having only a reverſion in fee expectant upon 
the determination of the defendant's intereſt, her eſtate 
by in grant, and could not legally paſs by any conveyance 
but what enured by way of grant. The deeds executed 
b paſs this reverſion were a leaſe and releaſe, which have 
aut, as T apprehend, any operation but where the imme- 
tate poſſeflion is capable of being conveyed. Without 
n actual entry, no leſſee was capable of a releaſe to en- 
irve his eſtate by the common law, The ſtatute of uſes 
ecutes the poſſeſſion to the uſe ; yet I apprehend, that 
katute takes place only where the leſſee whoſe eſtate 
intended to be increaſed was able to enter, which 
Ir, Colt could not do, in reſpect of the prior intereſt 
elted in the defendant. I am therefore of opinion 
as a leaſe and releaſe, the conveyance to mr. Colt 


nud not operate, for want of proper words, thoſe uſed 
© EIA | being 


Mas. G. after the execution of the leaſe (for twenty - 


Cass: 


A. being ſeiſed 
of lands in fee, 
demiſes for 
twenty-one - - , 
years; and 
during the term 
ſells the lands to D. for a year, and then releaſgs the ſame to him in fee, by a deed which 
contains not the operative word grant,—The ſeveral Oris toxs of Mr. Fon and Mr, 


Is the reverſion of the ſaid A. expectant on the deter- Que. 


Mr. Foa 0's 
Or ix tox. 


$ void; and as a grant, I think, the deed of releaſe 


REVERSION; 


| being peculiar to other conveyances, viz. bargain and ale; Wk be 

? and releaſe and confirmation. I think, therefore, that 
$ the conveyance to mr. Colt was abſolutely void, and that 
the reverſion ſtill remains in mrs. G. in whoſe name only 

an action can be effeRually brought. | 


JOHN FORD, 


Ab. Boorn's | THE abilitzes of the Gentleman whoſe name is men. 
Derne. tioned in this Caſe are fo well known, that too much 
op attention cannot be paid to his ſentiments 3 but I muſt 

differ in opinion from him in this Caſe. It is true, 
chat at common law; as to the validity of a releaſe to 
enlarge the eſtate of a leſſee, there is a difference between 
the caſe. of a releaſe before the entry of a leſſee, and a 
rcdleaſe after ſuch entry; in the firſt caſe the releaſe is void 
in the laſt it is good. The reaſon is, that upon every 
releaſe there muſt be a prior eſtate diveſted from the 
eſtate of the releafor ; but in caſe of a releaſe at common 
law, before entry the leſſee has only an intereſſe termini 
and not an eſtate, 5. Co. 124. ; and then it is an abſurdity 
to ſay, that the eſtate of him who really has no eſtate is 
capable to be enlarged before it becomes a real and aud 
eſtate ; for till entry the leſſor has the whole poſſeſſion, 
fo has not any reverſion; but immediately on the leſſer's 
entry the leſſor has a real and actual eſtate in rever- 
fion, ſevered from the leflce's eſtate in poſſeſſion, and 
it is called in the Books a divided reverſion. It i 
true, lord Coke ſays, 1. Inſt. 270. a. that a releaſe cannot 
work without a poſſeſſion: but he only means, ih 
eſtates upon which the releaſe is to work muſt be a veſtet 
eſtate ; for in the fame folio he ſays, „If a man make 
i leaſe for years, remainder for years, and the firſt lelic 
5 ä enters, a releaſe to him in the remainder for years: 
good to enlarge his eſtate ;” which ſhews his opinie 
to be, that it is not neceſſary that the eſtate to be enlarge 
Ahould be an eſtate in actual poſſeſſion, and that it ſuffice 


8 


F 1 ere 


Vo 


| REYERSION 
+ be 4 veſted eſtate divided from the ultimate reverſion. 
jen put the caſe, that before the ſtatute of Anne, to 
te away the neceſſity of attornment; A. had made a 
aſe at the common law to B. for years, and that B. 
entered, and that A. after ſuch entry had granted ſuchi 
erſion to C. for years, and that B. had attorned. 
Joubtleſs that would have been in effect the ſame caſe 
by lord Coke z and a releaſe by 4. to C. would have 
n good to enlarge his eſtate ; for there being privity 
prior eſtate ſevered and divided from the ultimate 
erſion, that would have been ſufficient for the releaſe 
work upon for the increaſe of that prior eſtate. It 
dy remains to conſider the operations of the ſtatute 


een Ws, Hen. 8. By that ſtatute, wherever any perſon 
nd 2 and ſeiſed of any manors, lands, reverſions, &c. to the 
010, We of any perſon, by reaſon of any bargain and ſale, 
fer) Wholfment, &c. then all perſons that have any ſuch uſe 


e · ſimple, fee-tail, for life or for years, in remainder 
reverſion, ſhall from thenceforth ſtand ſeiſed and be 
emed in lawful gate and poſſeſſion of and in the fame 
unors, lands, reverſions, &c. of ſuch like eftates as 
hey had in the uſe, and the eſtate and poſſeſſion that was 
a the perſon ſeiſed ſhall be deemed to be in them that 
ul have the uſe. Now every one knows, that the 
laute of inrolments, 27. Hen. 8. c. 16. doth not extend 
þ bargains and fales for yezrs. Then ſuppoſe, that A. 
& this day makes a leaſe at common law to B. for years, 
nd B. enters, whereby A. then comes to have a divided 
werſion; and thereupon A. for money bargains and ſells 
that revefſion to C.'s uſe for years; and inſtantaneouſly, 
by virtue of the ſtatute, the eſtate of 4. in reverſion 
carried over to G for the like intereſt as C. has in the 
iſe which is for years; and fo C is in of an eſtate in 
reverſion in the land for years, and that reverſion for years 
i thereby actually veſted in him; and what is left in 4. 
Vor. H. L is 


- REVERSION. 


is the ultimate reverſion in fee, which he may grant M be e 
as he pleaſes; and it is a divided reverſion ; and no furt\iyſolute! 
ceremony is neceſſary to make the eftate of C. in M not 
reverſion for years a veſted: eftate, ſeparate and dividy the 
from the ultimate reverſion, than the care, force, x 
operation of the ſtatute : for upon every conveyance 1 
- an uſe the perſon to whoſe uſe an aſſurance is made is | 
the eſtate conveyed, and that eſtate paſſes to him with, 
any of the legal ceremonies required at the common hy 
So Co. Lit. 319. if a fine be of a ſeignory to A. to the uf 
of B. and his heirs, B. may diſtrain without attornment 
becauſe the ſtatute of Hen. 8. operates by transferring t 
eſtate to the uſe, and ſo he is in by act of law; and 
ſays my lord Coke, ibid. it is at this day, ſpeaking befor 
che ſtatute to take away attornments. If a man, by dee 
indenited and inrolled -according to the ſtatute, bargainet 
and ſelleth a ſeignory, &c. to another, the ſeignory ſh: 
paſs to him without attornment; and ſo it is of a ren 
reverſion, and remainder; and if a man makes a leaſe 
for life or for years, and afterwards levy a fine to 4 
for the uſe of B. and his heirs, B. may diſtrain, 
have an action of waſte without attornment to the cor 
veyance, becauſe the reverſion is veſted in him by for 
of the ſtatute, and he hath no remedy to compel the 
tenant to attorn : Co. Lit. ibid. So it is of a bargain and 
fale for years, where inrolment is, not neceſſary. To this 
purpoſe is the Caſe of Lutwich and Miller, Cro. Jac. 604 
and 1. Jo. 7. The words are there upon a deed of bargain 
and ſale for years of lands whereof he himſelf is in poſſeſſion, 
and the bargainee never entered. If afterwards the bar- 
gainor makes a grant of the reverſion (reſpecting this leaſe 
exceptions upon it) to divers uſes, it is a good conveyance 
of the reverſion, and the eſtate was executed and veſted Wii: 
in the leſſee for years by the ſtatute, and was divided from u 
the reverſion ;z and not like a leaſe for years at the com- Wi 
mon law ; for in that caſe there is not any apparent fe- 
un 


| REVERSION: 

he entered; but here, by the operation of the ſtatute, 
Solutely and actually veſts the eſtate in him as the uſe, 
not to have treſpaſs without entry: and with this 
the Sixth Reſolution in the Caſe of Iſcham and 
rice, Cro. Car. 109. upon a ſingular caſe, where the 
Ie ſhall be adjudged to be in actual poſſeſſion under a 
and ſale for years, by force of the ſtatute of 
15 8. of uſes, and the reverſion is immediately divided 
m the poſſeſſion, and he hath a good reverſion, although 
re be no proof that the leſſee or bargainee entered. 
It in caſe of a leaſe for years at the common law, the 
ok ſays, that until the leſſee enters, or the leſſor waives 
| poſſeſſion, the reverſion is not divided, nor paſſeth 
the words of grant of a reverſion. I have ſaid enough 
þ proyez that in the preſent Caſe, by the bargain and ſale 
de ad June 1741, made by mrs. G. mr. G. and Colt 
an actual veſted eſtate for a year in the reverſion 
weftant on Manning s leaſe ; and that eſtate for a year 
s capable of being enlarged by the releaſe of the 3d of 
ie 1741, from mrs. 8 to mr. Colt, there being 
dient privity between him and mrs. Grove ; who 
tinediately upon the execution of the bargain and fale, 
rleaſe, of the 2d of June 1741, became entitled to the 
fimate reverſion, divided from the eſtate for a year con- 
med to mr. Colt. The Caſe in lord Coke, mentioned 
me before, proves it plainly. Leaſe for years, remain- 
kr for years, the firſt leſſee enters, a releaſe to him in the 
kmainder for years is good to enlarge his eſtate; as 
bes the Caſe, ibid. 273, if a man makes a leaſe for years, 
de remainder for life, a releaſe by the leſſor to the leſſee 
br years is good, for that he hath both privity and an 


* thte; and the releaſe made to him in the remainder for 
le and his heirs is good. Wherefore I conclude, 


rom that it is not neceſſary for the eſtate that is to be-enlarged, 
"mM" e de an eſtate in actual poſſeſſion and if it were, 
| L 2 ſcarce 


«4 


147 


way of covenant to ſtand ſeiſed. It was held, that d 


Or i0n, the 


declaration was 


amended, and 
_ they got judg- 
ment, 


before, yet I doubt whether this bargain and file 2 


tenant for life, it is only the leaſe of the tenant for lif 


- - 
- 


ſcarce one conveyance by leaſe and releaſe in 2 
would be good- at this day. But though, in this 
I differ from the Gentleman whom I have 


"yi. 


* 
ie LION 


releaſe of the reverſion be well ſet forth in the dec 
As the declaration is ftated in this Caſe it 
that mrs. Grove was ſeiſed, and leaſed to Manning, 
entered and was poſſeſſed; and that Manning being 
poſſeſſed, and mrs. Grove being fo ſeifed of the reverſi 
ſhe on the 3d of June, by the before-mentioned inde 
of releaſe, granted her reverſion in the premiſes mention 
unto and to the uſe of the faid Colt and his heirs, and t 
this Manning, after oyer of the leaſe has demurred : an 
I think, the demurrer will be good if you do not amend 
Had the leaſe and releaſe amounted to a grant of the revet 
fion, or had the word grant (often very unſkilful 
ftruck out of conveyances) been in the releaſe of th 
inheritance thereof, a grant ſeems not to be the right va 
of pleading. It is a rule, that every man muſt plead i 
that order which is agreeable to the rule of law. Tenan 
for life, and he in the remainder in fee, make a leaſe fo 
years by a deed indented ; the leſſee being ejected declare 
upon demiſe made by tenant for life and the remainder 
man; and adjudged againſt the plaintiff ; for, living the 


and the confirmation of the remainder man; and he ough 
ſo to have declared: 1. Inſt, 456. Lade v. Baker. 
deed that had the words give and grant, affign and transfer 
was fo pleaded ; but further alledged, that it appeared by 


latter part was impertinent ; and that it ought to have 
been pleaded as a covenant to ſtand ſeiſed, which was the 
real effect and operation it had in point of law. 2. Vent. 
260, 261. Lade v. Baker. 3. Lev. 291. 4 Mod. 
14S. 8. C. But in this I ſubmit to the pleaders. 


JAS. BOOTH, 
N. B. I 


" REVERSION. 


nel NM B. In Term 4. Eliz, it was held by all 


he judges, that if a man ſeiſed of lands in fee makes a 
laſe thereof for years, and after by deed indented bargain 
wnd fell them to the leſſee and his heirs, without any word 
{gift or grant expreſſed in the deed, that in this caſe 
nothing paſſed by the deed, unleſs it be inrolled ; for 
without this the frank-tenement paſſeth not; and this is 
yo confirmation: and if, after the ſtatute 1. Rich. 3. 
ui que uſe, by words of bargain and ſale only, had fold 
the land to a ſtranger, no poſſeſſion had paſſed by this to 
he vendee but the uſe only. Moor Rep. 34. Shep. 
Counſ, 287. 
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SURRENDER os COPYHOLDs, 


The plaintiffs Iith and 12th January 174% and made between 
in a bill of in- Brittain Warren of the one part, and Thomas Warren 
junction agaiaſt of the other part, ' reciting, that ſaid” Brittain Warren 
Oo. in dir ſtood indebted unto Henry Young in the principal ſum of 
manor, having B00l. beſides an arrear of intereft due upon band gien 
obtained a per- by faid Brittain Warren, and Thomas Warren; party 
petual injunc- thereto, and William Warren, his two brothers, and 
re . ſureties to the ſaid Henry Young, and unto Ever- 
— a % fon, in the principal ſum of 200l. with an arrear of in- 
them from the tereſt, upon a mortgage made of ſome part of the pre- 
defendant for miſes in the ſaid indenture of releaſe mentioned; and un- 
_— _ to Robert Crow in the principal ſum of 3ool. and about 
_—_ ons two years intereſt for the ſame, upon a mortgage or mort- 
— Men. gages, or ſome other lien or incumbrance upon the meſ- 
zay and Mr. ſuages, lands, &c. therein mentioned, or ſome part there- 
Yorxr, Whe- of; and alſo unto Thomas Warren, party to the ſaid in- 
_ — pet denture of releaſe, in the principal ſum of 2001. beſides 
pellable to c- intereſt, for money lent by the faid Thomas Warren to 
cept a ſurrender the faid Brittain Warren, and for payment thereof faid 


from the de-. Thomas Warren hath fix ſeveral promiſſory notes under 
ſendant of his the faid Brittain Warren's hand: and further reciting, 
copybol ants that ſaid Brittain Warren was willing and deſirous that all 
nor, to the uſe his meſſuages, lands, tenements, and hereditaments, as 
of a truſtee un- Well copyhold as freehold, ſhould be fold forthwith, and 
der a voluntary be diſpoſed cf, for the more ſpeedy and effectual paying 
eee on and diſcharging the ſaid principal Aas duc, from time to 
—— — time, as aforeſaid, amounting together to the ſum of 
ditors, in ex- 1800l. and the intereſt then due, or thereafter to grow 


Cast 1. BY indentures of leaſe and releaſe, dated reſpeAivel 


clufion of due, for the fame; and all other his debts, which are a 
others, _ lien or incumbrance upon the premiſes thercin directed to 
1 be ſold: it is thereby witneſſed, that the ſaid Brittain 


eportes Warren, as well in conſideration of the premiſes as of 

ma Ir 7 
+ em- 38. to him paid by faid Thomas Warren, bid grant, bar- 
ſelves. gain, ſell, alien, releaſe and confirm, unto the ſaid Tho- 
| mas Warren in his actual poſſeſſion, by virtue of a bar- 
gain and ſale to him thereof made, and to his heirs, * 


7 
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SURRENDER OF COPYHOLDS.: 


that meſſuage or tenement and farm then in the occupa- 
tion of ſaid Brittain Warren, with all houſes, &c. ſituate 
in Swafham Prior, or Great Swaf ham, in the county of 
Cambridge; and alſo all that meſſuage or tenement and 
farm then in the occupation of Thomas Fuller, with all 
houſes, &c. ſituate in Swafham Prior aforcſaid ; and alſo 
all thoſe three cottages or tenements in Swafham Prior 
aforeſaid then in the ſeveral tenures of Lambert Sparks, 
William Carter, and Thomas Flank; and alſo all that 
meſſuage or tenement, and all the lands, meadows, paſ- 
tures, and feedings, &c. thereunto belonging, ſituate in 
Swafham Bulbeck, otherwiſe Little Swaf ham, in the ſaid 
county of Cambridge, then in the tenure of Thomas 
Green; and alſo all that cottage, with the appurtenances, 
in the tenure of Robert Fabb, lying near to the ſaid laſt 
mentioned meſſuage or tenement; and alſo all that meſ- 
ſuage or tenement and farm then in the tenure of Cor- 
nelius Green the younger; and all the houſes, &c. ſitu- 
ate and being in Bottiſham, in the ſaid county of Cam- 
bridge; and all other the meſſuages, lands, &c. of him 
the Fad Brittain Warren, ſituate in any of the before- 
mentioned places, or elſewhere in the ſaid county of 
Cambridge; and the reverſion and reverſions, remainder 


and remainders, rents, iſſues, and profits thereof; and 


all the eſtate whatſoever of him the ſaid Brittain Warren, 
in or to the ſame: to hold all ſuch, and ſo much of the 
meſſuages, farms, &c. therein before- mentioned, as are 
freehold. or charterhold, with the appurtenances, unto 
the faid Thomas Warren and his heirs, to the only uſe 
and behoof of the faid Thomas Warren, his heirs and 
aigns for ever, upon the truits, and to the intents and 
purpoſes thereinafter declared : and to hold all fuch and 
ſo much of the fame meſſuages, farms, lands, &c. as arc 
copyhold or cuſtomary, with their appurtenar.ces, unto 
the faid Thomas Warren, his heirs and aſſigns, at the 
will or wills of the lord or lorde, lady or ladies, and ac- 
cording to the cuſtom cr cuſtoms of the manor, or re- 
ſpective manors, whereof ſuch copyhold - premiſes are 


| holden, upon the truſts, and to the intents and purpoſes 


therein=mentioned ; (that is to ſay, upon truſt that the 


laid Thomas Warren, his heirs or aſſigns, did and 


ſhould, with all convenient ſpeed, ſell and make ſale of 
all and ſingular the faid meſſuages, farms, lands, &c. either 
together or by parcels, for the beſt prices that could be 


gotten for the ſame; and that he and they ſhould apply 


L 4 the 


157, 


* 
; 
5 
* 
Ba 
5 
„ 
T9 
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on 


+ | fold, let leaſes of any part thereof, for any term of years 


reſerved by balf-yearly payments. And the better to en- 


the money ariſing by fale of the faid premiſes, and the 
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rents, iſſues, and profits thereof, until the fame ſhould be 
fold, firſt, in paying and reimburſing him and themſelves 
all ſuch ſum and ſums of money as he or they ſhould ex. 
pend or diſburſe in execution of the truſt thereby in him or 
them repoſed; and afterwards in paying off and diſcharg. 
ing the therein-mentioned principal ſums due and owi 
from ſaid Brittain Warren to the ſaid ſeveral perſons 
therein mentioned upon the ſeveral ſecurities aforeſaid, 
amounti together to the faid principal ſum of 1800], 
and of all intereſt due or to grow due for the fame: and . 
alſo all other the debts and incumbrances of the faid Brit. 

tain Warren which were a charge or lien upon the pre. 

miſes thereby directed to be fold as aforeſaid, or which 
affected the title thereof, in and according to fuch pri. B 
ority, order, and form, as by law ſuch debts and incum- 
brances ought to be paid and fatisfied ; and that he and | 
they did and ſhould pay the overplus thereof (if any) to 
the ſaid Brittain Warren, his executors or adminiſtrators 
and upon this further truſt, that the ſaid Thomas Warren 
ſhould and might, until the ſaid meſſuages, &c. ſhould be 


not twenty-one, to commence in poſſeſſion, 
and fo as the accuſtomed annual rent or rents ſhould be 


able the faid Thomas Warren to ſell and conyey the copy- 
hold part of the therein-mentioned premiſes, and to per- 
form the faid truſts, he the ſaid Brittain Warren did 
make, ordain, conſtitute, and appoint, the ſaid Thomas 
Warren, his true and lawful attorney, irreyocably for 
him, and in his name, to ſurrender all and fingular his 
copyhold meſſuages, &c. into the hands of the lord or 
lords, lady or ladies, of the manor or reſpective manors 
whereof ſuch copyhold lands and premiſes are holden, 
either in court or out of court, by the hands of ſuch lord 
or lady or ladies, or their reſpective ſtewards, or 
anywiſe howſoever according to the cuſtoms of ſuch ma- 
22 to the uſe of any perſon or perſons, pura 
chaſor or purchaſors, and for fuch eſtate and 7 
the ſajd Thomas Warren, his the ſaid Brittain en's 
faid attorney, ſhould think fit. In which ſaid indenture 


o releaſe the faid Brittain Warren coyenants with ſaidii pro 

0 arren, that he would not revoke the authorit of 1 
hereby given to ſaid Thomas Warren and _— 2 of; 
| . Britta may 
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Rrittain Warren would execute any act whatſoever for 
further aſſurance, 

WHETHER the aboye recited deed was fairly executed 
en the day it bears date, and the witneſſes indorſed their 
names on the back thereof in atteſtation of it at the time 
of the execution, is uncertain ; but it is admitted, that 
the ame was voluntarily done, with a deſign to prefer the 
ſeveral creditors therein named to ſome others that are not 


named, 


+ > ©» 


d In Chancery, ; | 
* Peter Allix, D. D. Dean of the Cathedral 
= Church of the Holy and Undivided Tri- 
ch nity of Ely, and the Chapter of the 
ris Bet fame Church, PLAINTIFFS : 
* AND 
Brittain Warren, and Frances his wife, 
| DEFENDANTS. 


Tus plaintiffs and their predeceſſors, for many years, 
have been ſeiſed of the manor of Swaf ham Prior in the 
county of Cambridge in their demeſne as of fee in right 
of the ſaid church; and, being ſo ſeiſed, did at their court- 
haron, holden at their ſaid manor 1ſt May 1723, before 
Samuel Gatward, eſq, then ſteward thereof, by a copy of 
court of faid manor, according to the cuſtom thereof, by 
did fad ſte ward, grant unto Frances Waters, then an infant, 
mas {everal parcels of fen or marſh ground, to hold to her 
for WT and her heirs of the lords of the ſaid manor, at the will 
his of faid lords, according to the cuſtom of faid manor, by 
| or the ſeveral rents and ſervices thereupon due, and of right 
vors accuſtomed by copy of court-rolls of ſaid manor z by 
len, WF virtue of which t ſaid Frances Waters did enter into 
lord kid ſeveral parcels of fen or marſh ground, and was ſeiſed 
thereof in her demeſne as of fee; at the will of the lords 
of faid manor, 

Fus faid Frances Waters, being ſo ſeiſed, intermarried 


FS 2782 8K. 


defendants Brittain Warren and his wife were, and ever 
ince had been, ſeiſed of ſeveral parcels of fen or marſh 
ground and premiſes, in right of ſaid Frances, at the will 
of the lords of ſaid manor, according to the cuſtom there- 
of; and defendant Brittain Warren, ever ſince ſuch inter- 
marriage, and by virtue thereof, has been in as” + 


with the defendant Brittain Warren; by virtue whereof | 


PR 
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faid premiſes, or received the rents and profits thereof to 
his own uſ-. 

Tus defendants having ſince 14th May 1736 du 
from off the foil of faid- premiſes, or ſome part thereof 


200, ooo turves and upwards, and fold or agreed to fell 


ſame, whereby they had committed great waſte on faid 
premiſes, and threatening to dig up the whole ſoil, and 
deſtroy the herbage thereof, the plaintiffs filed their bill, 
praying that faid d-fendants might be reſtrained from com- 
ue or doing any ſuch waſte and ſpoil of ſaid copyhold 
premiſes, ſo holden of plaintiffs ſaid manor, by cutting 
the ſoil, or digging up or carrying away any ſuch turves 
as aforeſaid, by injunction of this court; and might ac. 
count with plaintiffs for ſaid turves fo cut and carried off 
as aforeſaid, and make plaintiffs ſatisfaction for the fame, 
and for ſuch waſte and ſpoil ſo committed as aforeſaid. 
To which bill the defendants put in ſeveral anſwers, 
and plaintiffs replied thereto; and ſeveral witneſſes having 
been examined on both fides, and publication duly paſled, 
faid cauſe came on to be heard before my lord chancellor 


en 1ft, ad, and 3d June 1741, when it was ordered, that 


Kay 10, 742. 


the parties ſhould proceed to a trial at law, at the then 
next Lent affizes to be holden for the county of Cam- 
bridge, upon the following ifiues :!— | 

« 1{t, WHETHER ' the ſeveral ancient c old tene- 
ments called Peachey's, Maſter's, and Waller's, men- 
« tioned in the 2 in ſaid cauſe, or any and which 
* of them, or any and what part thereof, were fen or 
« marſh grounds before the making the determination ot 
judgment of 25th September 1682, in ſaid pleadings alſo 
te mentioned? and, 

& 2dly, WHETHER by the cuſtom of ſaid manor of 
« SwWaf ham Prior, and for time immemorial, the ſeveral 
4 copyhold tenants of copyheld tenements parcel of ſaid 
“ manor, had or have a right to dig turf in the fen or 
& marih ground parcel of their copyhold tenements, and 
« to carry away and diſpoſe of the fame at their will and 
te pleaſure? In which iſſues the defendants in this court 
« were to be plaintiffs at law, and the plaintiffs in this 
« ceurt were to be defendants: and all further directions 
« were retcrved until after ſaid trial.“ 

Pzroz ſaid trial, or any further proceedings were had, 
defendant Frances Warren died; and defendant Brittain 
Warren claiming the inheritance. of ſaid premiſes, by vit- 
tue of a {urrender made by his faid wife and him to * 

0 uſe 


had, 
ttain 
vi- 
the 


uſe 
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oſs of her will, and by virtue of ſuch will defendant 
Brittain Warren having been admitted thereto accordingly, 
the plaintiffs filed their bill of revivor againſt the defendant 
Brittain Warren, and he put in his anſwer thereto, and 
fid ſuit was revived againſt defendant Brittain Warren. 

Ir was ordered, that the parties ſhould proczed to a trial 
at law at the then next Lent aſſi⸗ es for the county of Cam- 
bridge, upon the ſaid former iſſues; in which iſſues the 
defendant Brittain Warren was to be plaintiif at law, and 
the plaintiffs here were to be defendants. 25 

Tue defendant Brittain Warren not proceeding to try 
the ſaid iſſuess | | 

Ir was ordered, that faid defendant Brittain Warren 
ſhould proceed to the trial of the ſaid iſſues at the then 
next aſſizes for the ſaid county; or, in default thereof, that 
fid iflues ſhould- be taken pro canfeſſo. 

Tus faid defendant not proceeding to try the faid/ iſſues, 


according to faid laſt order, 


Ir was ordered, that the ſaid iſſues ſhould be taken pro 


1. re 
HIs cauſe coming on to be heard before my lord chan- 
cellor on the equity. reſerved, it was ordered, that a per- 
petual inj unction ſhould be awarded under the ſeal of the 
eourt, to reſtrain the defendant, and all perſons claiming 
under him, his workmen, agents, and ſervants, from dig- 
ging or cutting turf upon the premiſes in queſtion ; and 
that it be referred to maſter Sawyer to take an account of 
the turf dug or cut by the defendant, or by any other per- 
fon by his order, or for his uſe, from off the ſaid premiſes: 
and what upon the balance of faid account ſhould be found 
due from faid defendant to plaintiffs, it was ordered and 
decreed, that ſame ſhould be paid by ſaid defendant to 
plaintiffs: and it was further ordered, that faid defendant 
ſhould pay unto the plaintiffs their colts at law, and in 
this court, to this time, to be taxed by the ſaid maſter! 
and his lordſhip did reſerve th: conſideration of the ſubſe- 
quent coſts till the faid matter ihould have made his re- 
port, when the parties ſhould be at liberty to apply to the 
court for further directions, as there ſhould be occaſion. 
TAE maſter by his report certiſies, that in purſuance of 
laid decree of 48th March 1744, he had procceded to take 
an account of the turf dug or cut by the defendant, or by 
any other perſon by his order, or for his uſe, from off the 
premiſes in queſtion ; and that he found by the depoſitions 
alen in this cauſe, that the detendant, or ſome perſon or 


perſons 


Nov. 3, 1743. 


2 


June 20, 1744. 


Oct. 23, 1744» 


Mar. 18, 1744+ 


July 31, 1746. 
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| by his order, and for his uſe, bad, at ſeveral times, 
dug or cut off the fame premiſes divers quantities of 
turves amounting to 200,000 in all, and that the fame 
were worth 4s. each 1000, RR to the 
ſum of 40l.; and that he had taxed plaintiffs coſts at 
law, and in this court, to the time of ſaid decree of 18th 


March 1 at 118. 14d, which ſaid 244). 11s. 14d. 
1 44 2364 1 15 f 


aa 40l. N in the whole 
384]. 11s. 14d. which is to be paid by ſaid defendant to 
plaintiffs, as the ſame decree dires. 


THe faid report was abſolutely confirmed. 

THE defendant then abſconding and ſecreting himſelf, 
the dean and chapter did not think proper to ſet down 
cCauſe for a further hearing on the maſter's report; neither 
has the ſame been further heard; neither has any part of 
the 384]. 11s. 14d. been paid by the defendant to the 
plaintiffs : but | 

Writ of execution iſſued, directed to ſaid Brittain 
Warren, to perform, fulfil, and execute, all and every 
the matters and things ſpecified and contained in the ſaid 
recited orders and reports, fo far as the ſame any way con- 
cern him, according to the tenor and true meaning thereof, 

Ax order was obtained, that ſervice of the writ of exe- 
cution on defendant's clerk in court ſhould be good ſer- 
vice; whereupon his clerk in court was duly ſerved there- 
with, and demand then made of faid 3841. 11s. 14d. and 
proceſs of contempt has been ſince duly iſſued for the non- 
payment thereof, and carried on by attachment, proclama- 
tion, commiſſion of rebellion, and to a ſequeſtration, 
which laſt writ was teſted 2 1ſt May 1754. 

Pos$E$SSION was taken of the premiſes in the following 
manner, to wit, William Mott, one of the ſequeſtrators, 
went to Bottiſham ; where defendant Warren's tenant at 
28]. a-year not being at home, ſaid ſequeſtrator left his 
— 2 the tenant's houſe, and ſaw the tenant after- 
* wards, who promiſed him he would pay no more rent to 
any perſon without conſulting ſaid 9 | 
Tn ſame day faid William Mott, and Peacock Richard, 

another of the ſequeſtrators, entered into a meſſuage, cloſe, 
and another ſmall cottage, at Swafham Bulbeck, rented by 
Thomas Green and John Hubbard at 81. 4s. Gd. a year 
together, and gave their wives notice to pay no more rent 
to defendant, or any of his agents, 

Tus fame day the faid William Mott, and Richard 
Eaton, another of the ſequeſtrators, entered on a farm oc- 


cup 
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ied by Thomas Preſton at 355 tos. per annum, and 
A another farm occupied by Lhomas Fuller at 27l. 198. 
ger annum; alſo a cottage occupied by Sarah Richman at 
II. s.; alſo a lime kiln occupied by Thomas Adam at 
al. 28.3 and gave them all the like notice. 

BaiTTAin WARREN ſurrendered into the hands of the 
lord, out of court, according to the cuſtom, all his meſ- 
ſuages, lands, tenements, and hereditaments, held of ſaid 
manor, with their appurtenances, to the uſe of James 
Dover, his heirs and aſſigns, for ever, ſubject to redemp- 
tion on payment of 200]. on 17th April then next, at the 
dwelling-houſe of Nicholas Everſon in Thetford. 

THERE are no other entries in the court-rolls of Swaf- 
ham Prior fave as above; and you will pleaſe to obſerve, 
that the plaintiffs are the lords of that manor, and that 
the bill in this court is brought for waſte committed on ſaid 
copyhold premiſes, which among. others are aſſigned to 
Thomas Warren by the above indenture of x1th and 12th 
January 1744, without any ſurrender made to ſuch uſes. 

By the agreement above-mentioned power has been 
iven to Thomas Warren, the defendant's brother, to (ell 

with; but he has not proceeded to the fale thereof, 
though ten years have ſince elapſed. 
[= HETHER the above-recited leaſe of 12th January 
1744, Which was calculated to give preference to particular 
creditors in prejudice to all others, can defeat the plaintiffs 
of their fon, under the ſequeſtration, of all or any, 
and which of the premiſes in queſtion? and, Whether the 
ſequeſtration does or can put any ſtop to the exertion of 
that power veſted in Thomas Warren (as attorney of 
Brittain Warren) to ſurrender the fame for any uſes he 
ſhall ſee fitting ? 


ES, EN. 


Y 5 7 Os - 


THE validity of the deed of the 12th January 1744 
depends upon the queſtion, Whether it be fraudulent ? 
which it clearly is, if the debts are not bond fide due. 
Though the debts are due, yet if the conveyance was by 
covin, with intent to defeat the plaintiffs, who then had 
got an order to have the iſſues taken as confeſſed, and ta 
favour Brittain Warren, it may be deemed fraudulent and 
void. But as to this, no caſe is ſtated. So far as the 
lebts were by former mortgages lien upon the eſtate be- 
fore, the conveyance muſt be good. 


| Sce 


Oct. 17, 1743» 
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2. Queere. Warrurx an equity will not ariſe in favour of the fa 
tiffs, as being lords of the manors whereof the faid he 
copyhold premiſes are parcel, and where the waſte has been of 

committed, and no ſurrender thereof made to the uſe of | 
faid Thomas Warren? and, What other methods can be nl 
taken, if n. ſhould be en of their ſequeſtra- re 
tion? de 
I THINK an equity may ariſe in favour of the plaintiffs, K 
me 


as being lords of the manors, &c. if they can ſeize as 
forfeited on account of the waſte done. I think a court of has 
equity would not relieve but upon payment of the money 


| | 
reported due. I incline to think, too, that a court of 1 
equity would not compel them to admit upon a ſurrender, * 


until they have received ſatisfaction. 
Bur under the ſequeſtration the plaintiffs will be en- 
titled to the profits ; and therefore I think, they ſhould put . 
thoſe who claim under the deed of 1744, or prior mort- 
gages, to come in pro intereſſe ſus, and ſee what account 
they give: and as the truſtee was, by the ſaid deed of 1744, 
to receive the rents and profits, if he has never been in 
poſſeſſion, it will be a ſtrong circumſtance againſt the 
deed. The conveyance being to his brother, is another 
material circumſtance, which makes it adviſeable to have 
the tranſaction examined into. 


Huguft 12, 1754 IW. Al. 


Ar. Youxxz's T THINK the conveyance of January 1744, in truft 
ks for particular creditors, will not defeat the plaintiffs of 
their ſequeſtration in reſpect of the copyhold lands, as no 
ſurrender has ever been offered or accepted upon that con- 
veyance before the ſequeſtration taken out. The plaintiffs, 
as lords of the manor in which the copyhold premiſes lie, 
might have entered for a forfeiture on account of the waſte 
committed; and though they have choſen another remedy, 
T way of account and perpetual injunction (which 


rather 
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father admits the title of the defendant to be ſtill a copy- 
holder, and may amount to a waiver of the forfeiture, and 
ok any right to proceed for a ſeizure), yet I am of opi- 
non, that in caſe T. V. as attorney to Brittain War- 
ren, ſhould offer to ſurrender the lands (by virtue of the 
deeds of January 1744) to the uſe of another perſon, in 
order to defeat the ſequeſtration, the lords of the manor 
may refuſe to accept it, till the demand is ſatisfied for waſte 
committed : the conſequence of which will be, that 
J. V. and the defendant Brittain Warren (if they think 
ft) may bring their bill, in order to compel an acceptance 
of the ſurrender. The preſent plaintiffs may then ſet forth 
the nature of the caſe by their anſwer, That this deed was 
executed only two months before the decree upon the 


after the execution of it, to defeat the ſequeſtration. I 
am likewiſe of opinion, that the ſame defence may be made 
l in reſpect of the other lands upon which the ſequeſtrators 


haye entered, becauſe I do not know that the court of 
5 chancery-has ever ſuffered a truſtee for particular creditors 
ec 


who has not entered, or a mortgagee who has not fore- 


4 doſed or is in poſſeſſion, or a Judgment creditor who has 
= not extended the lands by elegit, to come in and defeat the 
polleflion actually obtained under a ſequeſtration, in con- 
M. quence of a decree eſtabliſhing the demand of a plaintiff 
in equity. 14 | : 
ut 4 3, 1754 Ci. YORKE. 
of a 
no 
on- 
iffs, 
lie, 
aſte 
edy⸗ 
aich 


ther 1 | | W. BEING 


equity reſerved, and is now colourably ſet up, ten years 
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ſuch will, till within a few * 22 TL. always 
e on 


ng 7. C. died inteſtate, as t 
115 old, as heir at — 


gh for the benefit of a younger ſon ? and, 
What ary has the ſaid . C. under the ſaid will, 
x well in the copyholds to which his father was not 
zimitted, as to thoſe of that manor to which his father was 
almitted ? Can W. C. by bill nag ejectmert, or 
how- otherwiſe, recover the any part of the 


kid copyhold premiſes from the aw 7. L. * 

in poſſeſſion, for a valuable confideration, and without 
* of the will, without firſt paying the faid J. L. 
the mo his principal money, intereſt, and c es 
if bis admiſſion, the legal eftate being now in J. L. who 
was admitted under the aforeſaid- forfeited conditional 


. g of all the aid pre- 
es 


7.C. COULD et deviſe legally the copyhold to which 
he was not admitted, either to his younger or to any 
cher perſon ; but he might deviſe it to a younger ſon equita- 
th, fo as to entitle, him to the benefit of it in equity againſt 
the heir, but not a purchaſer from the heir without notice of 
tte will; therefore . C. cannot recover by any means 
rs dis eſtate from the mortgagee without payment of the 
principal and intereſt : and it is the ſame with reſpect to 
de copyhold to which the father was admitted, but did 
not ſurrender to the uſe of his will. As to any parts, 
i there are any, to which the father was admitted, 
md did ſurrender them to the uſe of bis will, I. C. may 
recover them at law by ejectment, without paying the mort- 
jage money, and M. C. be entitled to them in fee. 


Vol. II. ũ | JOHN 


was * : 
2 deviſe any of the copyholds 47 his Quart, | 
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J. W. deviſed lands, &c. as well freehold as copyhold, to hold to them 
certain copybold and their heirs, upon the truſts therein mentioned; and 
inter alia in truſt for Charles Philips, ſon of Charles Philips 
- and their tein, and . for life; remainder in truſt for Charles (the 
m] truſt ſor C. P. ſon's) firſt and other ſons in tail male; remainder in truſt 
dor ke for John Philips, another ſon of the ſaid C. P. for life; 
| mainder in truſt remainder in truſt for John's firſt and other ſons in tail 


Lereditaments 


for life z re- 
for the firſt 


be en e male; remainder in truſt for all other the ſons of the (aid 
C. P. in tail C. P. their father for their life, with like remainders to 
male; remain - their iſſue male in tail; remainder in truſt for the teftator's 
der over. The own right heirs for even | | 


teſtator dies; 


I. and B. die. A. B. and C. have been admitted thereto under the truſts 


— The Ori- 


ET * 


N 


, $VnkEnbek Gy copbrhor dbl. 


TOHN WRT TE by his will (inter alia) gave ai 
deviſed to A. B. and Ci and their heirs, all his manors, 


Tas teſtator died ſeiſed of ſeveral copyholds, and 
in the ſaid will. 


rom of dr. By the death of 4 and B. C. is become the only 
an rviving truſtee; and he being very old, the tenant for 
— 29 life is 53 — of avoiding the expence of admitting the 
© furviving truſtee heirs at law upon his death. unde 
may, without a breach of truſt, ſurrender the copyholds to the uſe of the devilces of tle ther 
equitable eſtate, according to the will ? 
f . to py 
f 8 2 | N . and 
Mr, Gzz:n's I AM of opinion, that Ci the ſurviving truſtee miy, 1 
orinen. without breach of truſt, ſurrender the copyhelds to WI g. 
mr. Charles Philips, the tenant for life, with remainders pal 
over according to the will ; and that the lord of the manor (re 
- cannot refuſe to grant admiſſion on ſuch ſurrender. der 
November 10, 1759. E. GREEN. a 
' Mr, Boorn's II is clear by the will (which is ſubſtantiated by the BY ,. 
orion. ſurrender made by the teſtator in his life-time to the uſe BY 4, 
of his will); that the whole legal eſtate was to paſs to 4. B. 11; 


and C. in fee upon a truſt, This is not like a devil 
that executors or nominees ſhall ſell the copyhold land 
to any vendeein fee. There, upon a ſale by the executors 
or nominees, the yendee ſhall be in by virtue of the ef 


sun REM RR OF COPYHOLDS: 


viſe and the ſurrender, and ſhall claim the admittance 
firefly, without any intermediate admiſſion granted by the 


d WY (ord to the executors or nominees, and without any ſur- 
k ander by or from them. But here is a plain deviſe, 
r plain gift to A. B. and C. and they upon admiſſion muſt 
become tenants to the lord, and are and were- bound to 
ic the ſervices : for the doing thereof they only were 


liftrainable, or otherwiſe compellable, according to the 
atoms of the manor ; and the ce/fui que truſts were not ſo; 
id ad if they are refractory, the lands cannot be ſeiſed into 
to de lord's hands; for he muſt come _ the deviſees, 
as have the legal eſtate. 

nd Tas ceſtui que truſts have no remedy but in equity; 
ts and there are clauſes in the will that even authoriſe the 
IF leviſees to receive the rents during the nonage of the 
for chu que trufts, 

he Zur the eftate deviſed to the % que truſts being 
under clear words, concerning the expoſition whereof 


ve BY there is no doubt, and there being no occaſion for truftees ? 
to preſerve contingent remainders, the ſurviving truſtee may 1 
and ought, by making a ſurrender to the uſe of the perſons 4 
wo are made ceſtui que tru/ts, or deviſees of the equitable | 1 
o cftate by the will; and theſe uſes being all of them com- , 
ers BY handle with copyhold uſes, I apprehend, a ſurfender by G | 
nor (reciting the will and the truſts, the admiſſion of the 1 
(eviſees, the death of A. and B. and that C. is the ſurvivor) 
N. to the uſe of Charles Philips the ſan for life, remainder to I 
his firſt and other ſons ſucceſſively in tail male, with I 
other remainders as in the will, will bz proper, and : 
tie agreeable to the rules of equity, and will be warranted \ 
| — and mr. Charles Philips muſt be admitted for his 
ſe thereupon. | 1a 
land Auguſt 6, es . Js an 
tors | 
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TENANT AT WILL, 


Caen, GARAH AUNGIER being tenant for life of certin 
Co. — farm ·- houſe, barns, and lands, at Shelford and S:aplefard, 
2 — 2 As in Cambridgeſhire, and William Oftler, of Great Shelforc 
and 4t4. — HÞaving occupied the lands (with the farm-houſe and barns) 
A tenant for life, twelve or fourteen years laſt paſt, by parole agreement for 
' vhtderwhorn the 8 one year, as ſuppoſed at firſt, to hold (after 
occupier of cer- the Old Style), under the faid termor for life, at 211, 
e ones ded en the J 3 6 
AuNGIER died on the 13th of Jan 1755 (New 
hg beg Style); and ſaid Offler 22 having . and 
latter had fown wheat crops, and prepared ſome land, by tilling it to ſou 
— — _ on __ why" 2 a. barley, the reverſioner, about the 
19th or 20 id January, gave the tenant Oſtler 
det et n warning, that he may take his n ripe off the 
them.—The land ſown, but that he ſhall not ſow any land; for th 
Orne of {aid reverſioner would enter and occupy it himſelf. But 
Sir Frrreuzx ſaid Offler, tenant of the faid termor = life, ſays, as he 
— re degan the quarter before her deceaſe, he will ſow the land 
eee tilled . to be ſown with batley; alſo will plough ſo 
could, after much as uſual ſown annually, and ſow with peaſe 


FEEFESFLSE 


man, fow his | . 

s plough land for ſowing peaſe or oats ; for thoſe are ſow 
Lahde, and en the land, and chen ploughe& in and harrowed, an 
© take the crops? nothing elſe done for a crop. | 
Co. Lit. 33. . | NOTE, I HE reverſioner (now the preſent owner 
& b. and 36. a, does not deſire to put Oſtler out of the houſe immediately 

but would lethim be there till Lady Day next, and longet 
if he pleaſes, but is not willi he thou] plough or ſow the 
1 * ſor ſaid give wi 
carry awa ung of the year's crop, 5 
away — ſown before the tenant for life's deceaſe 
which will much impoveriſh the land; and if he can fo 
ee pat cn ces coupe, now, affye tans Lros 
deceaſe, and carry away thoſe crops, that will ſtill impc 
veriſh the land more, and be more prejudice to the rever 
ſioner, the Alliag of the Jand for a barley. crop © 


rr 


TENANT AT WILL, 


Can faid Oftler ſow the land tilled for a barley crop, 


of them, with peaſe and oats, and legally enter when this 
corn is Tipe, and take and carry away faid crop (as he ma 

that which was ſown before the ſaid tenant for lit: 
Aungier's deceaſe), with paying the uſual rent to the res 


xeclioner from Aungier's le ? 

I THINK, the termor has a right to take the crop 
which he had ſown before the death of tenant for life 
from whom he held the farm; and, upon the principles of 


fa new year was begun before the death of the tenant 
for life, and no notice had been given to quit, Oſtler is 
atitled to hold the farm for the reſidue of that year, and 
tonſequently a right to occupy it in any manner he pleaſes, 
provided he does it in an huſbandlike manner: for in the 
Caſe of Denn v. Purkin the court of common 'pleas 
fetermined, that in caſes where the tenant holds from year 
{0 year, and begins upon a new year, without reaſonable 
jotice to quit before the expiration of the old one, 
that he ſhould not be conſidered as a tenant at will, 
ut as 4, tenant for that year certain ſo begun upon; 


own ſuch faid ſtubble land as had been tilled for ſowi 
barley, and taken the grain off when ripe, allowing the 
ſemainder man (now the preſent owner) rent from her 
Kath! if not, Is the tenant of ſaid Aungier the termor 
fer life in a better condition than her executors; to wi 
to ſow faid ſtubble land tilled for barley, and faid untill 
ſybble land with peaſe and oats, and by law enabled to 
fater when ripe, and cut and carry the ſame crops away 
Wh allowing the preſent owner rent (from the death 0 


M 3 | crop 


and ſow the untilled land, as annually done, or either 


late Caſe determined in the court of common pleas, 


a that the landlord had no right to eject him before 


Ir Aurigier the tenant for life had occupied aid um =. 
bet Col her etoentors, afur hat deceatey hare" legulty 8 
ng 


165 


1. Quzre, 

See 5. Co. $5. 
Knivet's Caſe, 
the latter part. 


Anſwer. 
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166 TENANT AT WII I. 


erop ſown after termor for life's ſaid deceaſe, or bring 
Action of treſpaſs for ſuch continuance after termer 10 
life's death? or, What remedy and method muſt the 
refent owner of the ſaid eſtate take, or is: moſt adviſeable 

Le bi ee the tenant after demand does keep poſ. 
Teflivn, and will fow the land after the deceaſe of the 
termor for life, only becauſe he 23 5 2 @ quarter 

; before her deceaſe * 


. Anſwer. eee eee e e lng. ! in 
| ale Lure, in my Anſwer to. the Firſt Queſtion; and 
upon the whole circumſtances of this Caſe, I think, 
it will be moſt- adviſeable -for the preſent owner of the 
eſtate to give Oſtler td tenant notice to quit at the end 
of the year, three months at leaſt before it expires, and 
eee 


3. Quare, | wv AS faid Oftler. tenant at will, or how otherwiſe 
Vide «. Sat. * to the termor for life, he hiring as aforeſaid twelve or 
413, 414- fourteen years ago, and not fince ; only continued and ex- 
about leafing pected to pay faid rent as firſt agreed on, being to keep 
and tenants at the manſion-houſe, ;barhs, and — in good 
_ g annually the faid 211, (the ſame would hay 

for 281, per annum, if leſſor had been to repair)! 
a wb the faid Oftler let one or two of the out-houſes 
. . It win tumble down, and the reſt of the buildings run into deca) 
colt about aol. and be in a very ruinous condition, who refuſes. to repair 
to make the faid the fame. Is there any and what remedy for the preſent 
dwelling bout owner to take to oblige faid Oſtler, or the executars of 
gp tn che termor far life, to repair pry en 

- —— the houſes tumbled down? 


DRESS 7+ 4 


un ITHiNk, Odder was tenant for. a year certain ak 
— — * new 2 and n not | 


B# #2 


do Quite... 1 i 095 LM 
| Ir Oftier-was by — to repair the building 
e e and Bas not done it, but fuffered them to go to (el 


Nes * 1 N 


and, become ruinous, an action 1 may be brought g 
him Gor bed ot hut pomtaft9 d if mrs, hang 


TEN ANT AT WILL, 


de tenant for life was puniſhable for waſte, the preſent 
er has his remedy againſt her repreſentative : but if 
the WW tie premiſes were ſo much out of repair as ſtated, and 
able Wl tat ſome of the buildings were actually fallen down, it 
Pol could have been adviſable for the remainder man to have 
jrought his action of waſte, or filed his bill, __ the 


unt for life herſelf, whilſt ſhe was living. 


Lincoln's Inn, | F. NORTON, 
41il 9, 1753. | e 
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TERMS OF YEARS 


_ Cann, Y the ſettlement on the marriage of Charles lord 
By a marriage viſcount Fairfax (then the honourable Charles Fairfax, 
ſerclement, 2 efq. ) with the honourable Mary Fairfax, only child of dame 
e —. | Hungate, ſeveral manors and lands in the county of 
is — 2 Vork were limited and aſſured, as to part thereof, to the 
truttees for uſe of Thomas duke of Norfolk and fir William Fowles 
raifing portions baronet, their executors, adminiſtrators, and affigns 
and mainte== for the term of ninety-nine to commence from the 
for younger marriage, if lord Fairfax and the ſaid Mary Fairfax ſhouls 
children; with Jointly ſo long live, upon truſt to raiſe and F the year] 
a proviſo for fum of 100]. during the joint lives of the faid lord Fairfax 
ceſſer of the and Mary Fairfax, for the ſe uſe of the ſaid Mary | the 
— ptr and after payment of the faid annual ſum of 100l. aad 
A 1 the faid charges, to permit lord Fairfax, during 
nances, and the the continuance of the ſaid term, to take the reſidue of the 
coſts attendant rents, iſſues, and profits, of the premiſes, over and above 
upon the truſt, the faid 1001. per annum, as the fame ſhould become payable 
Did Wii. andthe charges aforeſaid, to his own uſe, 

e's AND as for and concerning the reverſion of the pre wh 
Orion, miſes compriſed in that term, and the reſidue of the fal 
Whether, as the manors and lands, to the uſe of lord Fairfax for lik 


truſts of this 2 . : p 
term never took without impeachment of waſte, with remainder to truſtee 


during his life to preſerye contingent uſes ; and after hi 

hen — — (ſudject to a — of Fool. to be iſſuing Cay 

by virtue of out of part of the premiſes for the faid Mary Fairf: 

eh proviſo? during her life, in caſe ſhe ſhould ſurvive lord Fairfax 

| to the uſe of Humphrey. Weld, eſq. and the faid h 
Wilm Fowles, their executors, adminiſtrators, 

aſſigns, for the term of one hundred years, to commencWlF: 

from the death of lord Fairfax, without impeachment c urfa; 

waſte ; and after the expiration, or other ſooner determi dend 

nation, of that term, to the uſe of the firſt and every other ſo 

of lord Fairfax on the body of the ſaid Mary Fairfax tot 

ſucceſſively in tail male; and for want of ſuc 

iAue: to the uſe of the faid duke of Norfolk and fir Willia 

owles, their executors, adminiſtrators, and aſſigns, for th 

term of fiye hundred years from thenceforth next enſuing 


* 


witho 


out impeachment of waſte, with the reverſion in fee 
lord Fairfax. | 

Aup the faid term of one hundred years was limited to 
de truſtees upon truſt, that in caſe lord Fairfax ſhould, 
x the time of his death, have an eldeſt fon living by him 
gotten on the body of the ſaid Mary Fairfax, and alſo 
ze or more younger children then living, or born after, 
au then the truſtees ſhould, after the death of lord Fairfax, 
ad not before, levy and raiſe, for the portions and main- 
nance of ſuch younger children, the ſums following, viz. 
kr the younger ſons of lord Fairfax on the body of the ſaid 
airfax to be begotten, the annual ſum of 109], 
hear for each younger ſon during his life, to be paid 
bl-yearly ; the firſt payment to be made to each ſon after 
kand they ſhould attain the age of twenty-one ; or in 
ley thereof, at the election of lord Fairfax, the ſum of 
oodl. a-piece to each younger ſon, to be paid at his and 
herr reſpectiye ages of twenty-one, if lord Fairfax ſhould 
& then dead: and upon further truſt, that in caſe there 
bould be ſuch eldeſt ſon; that the truſtees ſhould levy and 
tk for the daughters of lord Fairfax on the body of the 
SM Mary Fairfax to be begotten, the portions and ſums 
Me ler mentioned, vix. if there ſhould be one ſuch daughter 
wy, then the ſum of 5000l. ſhould be raiſed and paid to 
ch only daughter; and if there ſhould be more than one 
lick daughter, then the ſum of 6000]. ſhould be raiſed and 
jad to fuch daughters, equally divided between 

tare and ſhare alike the ſaid reſpective ſums of 5000l. and 
ce ol. to be payable and paid to the ſaid daughter or 
ters at her or their reſpective age or ages of eighteen, 
Gays of marriage, which ſhould next happen after the 
of lord Fairfax, with legal intereſt after his death, 
uche faid reſpective portion or portions ſhould become 
and payable; and if it ſhould happen that the ſaid 
ter or daughters ſhould have attained their reſpective 
ences of eighteen, or be married, in the life-time of lord 
nt d irfec, then the faid portions ſhould be paid within three 
erm endar months after the death of lord Fairfax: and upon 
er (tier truſt, that the truftees raiſe ſuch yearly ſums for 
tob maintenance of the ſaid younger ſons and daughters, 
ul their annuities and portions become payable, as the 
A dame Mary Hungate and lord Fairfax, and the 
wvivor of them, ſhould direct or appoint : and upon 
ſuing i rtder truſt, after 181 faid annual ſums, portions, 
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TERMS OF YEARS. 


truſtees ſhould be put to by reaſon of the truſts thereby 
in them repoſed, then the ſaid ſum of 100l. a-year ta 


ceaſe... 


Ay it was declared, that the faid term of five hundred 
years was limited to the duke of Norfolk and fir William 
\ rag their executors, adminiſtrators, and aſſigns, upon 
|, in caſe there ſhould be a failure of iſſue male of lord 
Parker on the body of the ſaid Mary Fairfax lawfully to be 
begatten, or being ſuch iſſue male all of them ſhould 
happen to die without iſſue male before any of them 
attained the age of twenty-one, and that lord Fairfax ſhould 
have one or more daughter or daughters by him on the 
faid Mary Fairfax to. be begotten, either born in his life, 
time or after his death, that then the ſaid truſtees ſhould, 
after the death of lord Fairfax without iſſue male as 
aforeſaid, and not before, raiſe, levy, and pay, ſuch ſum 
and ſums of money for the portion or portions for ſuch 
daughter and daughters, and her and their yearly mainte- 
nance, till ſuch portion and portions ſhould be due and 
payable as afore-mentioned, viz, in caſe there ſhould be 
t one ſuch daughter, and no more, then ſuch onl 

daughter ſhould have Qoool.. far her portion; and in 
there ſhould be two or more fuch daughters, then ſuch 
two or more daughters ſhould have . 80001. for their 
partions,.. equally to be divided between them, ſhare and 
Bare alike, and to be payable and paid to the fajd daught 
and daughters at her and their ſeveral and reſpective age 
or ages of eighteen years, or day ar. days 0 age 
which ſhould; firſt happen after the commencement of the 
faid term: and in caſe there ſhould be one fuch daughter, 
and no more, then ſuch only daughter ſhould have the 
yearly ſum of 4ol. for her yearly maintenance till ſhe 
- attained the age of twelve; and from and after the age of 
twelve, then ſuch only daughter ſhould have the yearly 
fum.of 1a0l. till her portion became due and payable, 
and be raiſed and paid: and in caſe there ſhould be two or 
more ſuch daughters, then each and eyery ſych daughters 
ſhould, have the - yearly, ſum of 3ol. . a-piece for their 
maintenance till their reſpective ages of twelve; and from 
thence, each daughter ſhould have the yearly ſum of bol. 
ill. their reſpective portions ſhould become due and oy 
able, and be raiſed and paid; the faid ſeveral apyual fums 
for maintenance to be payable and he id at Mic 

- and Lady Day by equal portions ; the firſt payment to 
degin 


”_ 
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de made at ſuch of the faid Feaſty as ſhould next 
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TERMS OF YEARY, 


happen after the commencement of the ſaid term of five 


hundred years. And if it ſhould happen that ſuch 
lughter or daughters, or any of them, ſhould. have at- 
nined her or their age or ages of eighteen, or be married 
tefore the commencement of the ſaid term, then the portion 
of portions of ſuch daughter or daughters which. ſhould 
have attained her or their age or ages of eighteen, or be 
married before the commencement of the ſame term, 


ſhould be paid unto her or them reſpectively within fix 


calendar months next after the commencement- of. the 
ame term. And if it ſhould happen that there ſhould be 
more than one ſuch daughter, and that one or more of 
em ſhould happen to die before ſhe or they ſhould: have 
attained the age of eighteen or be married, then the ſaid 
portion or portions-of her or them ſo dying ſhould not go 
o her or their executors or adminiſtrators, but ſhould go 
and” be payable to the ſurvivors. of ſuch daughters which 


* ſhould attain ſuch age of be married. _ 


Aup it was alſo provided, that after the ſaid portions, 
um and ſums of money for maintenance, ſhould be levied, 
raiſed, and UN — with the faid truſtees 

1oned by the truſt thereby in them 


a p 

upon! the determination of the ſaid term of five hundred 
years, ſhould pay or ſufficiently ſecure the ſaid portions, 
ſum and ſums of money for maintenance; or if there 
ſhould be no ſuch daughter or daughters as aforeſaid; or in 
taſe all ſuch daughters ſhould die before any of them 
attained her or their age of eighteen or be married; that 
then, in each and every of theſe caſes, the faid eſtate and 
me 2 hundred years ſhould ceaſe, determine, and be 
utterly voi dg. n [41 

Ln FAIRFAX had iflue by the faid Mary his wife 
ſeveral ſons (who died in their infancy unmarried) ; and 
two daughters, viz, Anne and Elizabeth; and lady 
Fairfax died ſeyeral years ſince. 


+ Lord FAIRFAx, in the year 1750, ſold part of 


| the 
eſtate compriſed in the above ſettlement z and the faid 
Anne Fairfax having attained her age of twenty-one, the 


ſum of 4000], part of the purchaſe-money, was then paid 


tothe ſaid Anne Fairfax, as and for her ſhare and proportion 
of the $000l.. which ſhe was entitled to by virtue of the 


truſts of the aforeſaid term of five hundred years. But her 
liſtyr Elizabeth being at that time under the age of 


eighteen 
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. eighteen, the ſum of goool. (other part of the purchaſe. 
A agreed to be inveſted in the purchaſe of Old 
South Sea Annuities, in the names of ſir William Fowles, 
bart. (the fan and executor of the aforeſaid fir William 
Fawles, who had ſurvived. the ſaid duke of Norfalk, and 
was then dead), and of Alexander Hamilton, gentleman, 
upon truſt to permit the intereſt and dividends thereof 
to be received by lord Fairfax during his life ; and imme. 
diately after his deceaſe, then to fleſſed of and 
intereſted in the ſaid 4o00l. and the 5 and dividends 


in 
ſhould entitled to ſame. And the faid fir 
William Fowles the fon did, on the 14th of April 1750, 
dt the requeſt, and by and with the conſent and deten 
of Jord Fairfax and the ſaid Anne Fairfax, bargain, ſell, and 
aſügn, to the ſaid Alexander Hamilton, the lands which 
had been agreei to be purchaſed of lord Fairfax, to hold 
ta the faid Hamilton, his executors, adminiſtrators, and 


the faid. jaſt mentioned 4000l. was inveſted in 
ooh 58. Old South Sea ity Stack, 
aid far William Fowles and 

Hamilton. 1 PRES HCA oy 1504 597) f ah 
Taz faid Elizabeth Fairfax died the 2gth of June 
175% before ſhe attained her age of eighteen; and 
lord Fairfax being minded and. deſirous that the aid 
Annuity Stock ſhould be transferred and made over ta the 
faid Anne Fairfax in ſatisfaction of the remaining part 
ol the faid ſum of 8ooal. which ſhe was become entitled to 
dy virtue ofthe truſts of the aid term of five hundred years, 
the ſaid fir William Fowles and Alexander Hamilton did 
therefore, on the th of September 17 53, by lord Fairfax's 
direction; transfer the-faid 28231. 5s. Annuity Stock to the 


faid Anne Fairfax; and: he aid Anne Fairfax did, by an 


& tt > & © wt 


TERMS OF YEARS. 193 | 


kl} recompence and ſatisfaction of and for her remaining 
fare and proportion of the ſum of 8oool. which was 
Id i wrovided for the daughters of the ſaid lord Fairfax be- 
es, WE eotten on the body of the ſaid pore lady Fairfax by 
im tue of the faid term of five hundred years, and which 
nd de (aid Anne Fairfax was become entitled to by and 
n, won the deceaſe of the ſaid Elizabeth Fairfax, ſhe hay- 
of ing only attained the age of eigatcen years. And the ſaid 
Anne Fairfax did, by that indenture, releaſe, exonerate, 
nd ind diſcharge, all and ſingular the manors, lands, tene- 
ments, and hereditaments, compriſed in the faid term of 
ud fre hundred years, of and from the faid principal ſum of 

bool, — for the daughters of the ſaid lord Fairfax 
begotten on the body of the faid Mary lady Fairfax 
by the truſts of the ſaid term of five hundred years, and 
every part thereof z and of and from all and every or any 
other ſum or ſums of money which ſhe the ſaid Anne 
Fairfax was or might or could, at any time or times there- 
ater, be entitled to, by virtue or in reſpect of the ſaid 
aſt-mentioned term, or the truſts thereof. 

Tux term of ninety-nine years, created by the ſettlement 
of the gth May 1722, is conceived to have determined on 
lady Fairfax's death; and as to the two other terms of 
dne hundred years and five hundred years, as there is a 
lure of iſſue male of the marriage, and that the ſaid 
Anne Fairfax has ini the life-time of her father been paid 
and fatished the ſum of 8oool. provided for the daughters 
of the faid lord Fairfax begotten on the body of the ſaid 
Mary lady Fairfax by virtue of the truſts of the ſaid term 
of five hundred years; and has, by the faid deed of the 
4th September 17 53, releaſed and diſcharged the manors 
and lands compriſed in that term of and from the ſaid 

incipal ſum of 8oool. provided for the daughters of the 

id lord Fairfax begotten on the body of the ſaid lady 
Fairfax by the truſts of that term; and of and from all 
other ſum or ſums which ſhe was or might or could, at any 
time or times thereafter, be entitled to, by virtue or in 
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Ito 17 of the ſame term, or the truſts thereof: 

n HETHER either of the ſaid terms of one hundred Quert 
aid years and five hundred years are now ſubſiſting, or can 

x's any way ariſe? and in caſe lord Fairfax was now to ſell 

he any part of the eſtate compriſed in thoſe terms, Whether 

* he could reaſonably require, or; Would it be of any avail 

” to him to have an — wg of the ſaid terms, or either 

of them, from the preſent fir William Fowles (in whom 


both 


nn 


ee 


rn OF YEARS 


both terms are now veſted, by his father having ſurvived 
mr, Weld and the duke of Norfolk) in order to protect 
his purchaſe? and in cafe fir William Fowles ſhould, 
tor the ſatisfaction of a purchaſer, execute an aſſignment 
of both or either of thoſe terms, W ould the ſaid fir William 
be fafe in ſo doang g . 


THOUGH an eſtate of freehold cannot be made to 
ceaſe by the direction of the parties in a conveyance, but 
muſt be taken from the party in whom it is veſted by the 


ſame or the like means as it came to him, yet it is otherwiſe 


* 


in the caſe of a term of years; for that may be made to 
ceaſe abſolutely by the conveyance itſelf, upon the per- 
formance of any previous act; and therefore the practice 
in conveyancing has for many years laſt paſt (in order to 
prevent the difficulties which often attend the procurement 
of terms of years to be aſſigned) declared truſt terms to 


ceaſe upon the performance of the truſts, This is done 


with regard to the term of five hundred years. And if 
the truſts of this term are fully executed, then I think, 
that it is not now ſubſiſting, nor can any ways ariſe, in 
regard it does not exiſt, but is abſolutely extinguiſhed and 
gone, as if it had never exiſted : and therefore, if lord 
Fairfax was now to ſell any part of the eſtate compriſed 
in this term, a purchaſer could not reaſonably, I think, 
require, nor would it be of any avail to him to have an 
aſſignment of it; for as to the term of five hundred years, 


I think, the truſts of it are fully performed; and this 


appears from the inſtruments above- mentioned: ſo that 
this term, by the direction of the conveyance, is clearly 
ceaſed and extint, But as to the tetm of one hundred 
years I have ſome doubt. The one hundred years term 
was created for the raiſing portions and maintenances 
for younger children of the marriage, in caſe there was 
an eldeſt ſon living at the time of the death of lord Fairfax, 
The lady is dead, and there is no fon ; ſo that the event 
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which this truſt is to become effectual cannot happen; 
for there cannot de an eldeſt fon and younger child of 
children. However, the deed does not direct the ceaſing 


of the term by a proviſo as in the caſe of the other term 


but declares that it was upon this further truſt, that after 
riſing the portions and maintenances, and the truſtees 


charges, then the ſaid term of one hundred years to ceaſe z 


which is impoſſible upon the events that have happened. 


| am therefore afraid, that this term, which I think did 


exiſt, has not ceaſed 3. and therefore, upon a purchaſe of 
theſe lands, I think, that the purchaſer may well expect an 
alignment of the remainder of this term of years to a 
truſtee to attend the inheritance, And I think, that as 


- the truſts of it are capable of being performed, the truſtee 


may fafely aſſign the term as lord Fairfax ſhall direct, 


Lincoly's Inn, R. WILBRAHAM, 
Uber 30, 1755. 
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IT, _— e e 


ioners of A preſcribe in the modus decimandi 
to pay to the two ſhillings in the 


Cann © "HE ariſh 
rs hier” <> 


of & have pound rent only, without deduCtion for any taxes or other 
"x baby: amy foo goings chargeable upon the lands, or upon the perſon in 


— 2 reſpect of his lends (but ſome of the farmers, by contract 
pound-rate as a With their landlords, bear only part of the ſaid two ſhil- 


dee, in heu Ungs per pound, and the 1 ord the. reſidue) in full of 
el uche in kind; all manner of tithes whatſoever . growing, or 


8 —— yearly upon their relpettive En within the faid 
"oops af By a terrier found and returned into the Conſ 

1637-was ſuffi- Court of Lincoln (as it is conceived upon a Viſitation) in 
drag 1637, it was found, that then the rector had full tithes in 
—_ + pool kind of every thing within the ſaid pariſh ; and that the 
ment, { as to 5 pariſh did then (and ſo it does now? conſiſt of inclo- 


overturn the ſute and a you deal of heath ground, on 3 not on] 


4 


re. tithe in kind is due in this place: beſides, this payment is 


lovg acquieſ- grow conſiderable and large crops of corn yearly, but 

ep _— are bred great imbers of lambs} and large 2 

1. Qers. „ eee 
it? but if it be not, Whether the terrier found in 1637 
will not be an evidence to deſtroy the modus ? 


| + Orte. ADMIT it will not, if the parſon can prove that by 


agreement between the landlord and yo to defraud the 
parſon, a leſs rent is reſerved than is or other 
covin made uſe'of to the ſame purpoſe, ak ves not the par- 
fon have relief in a court of equity or court ſpiritual, or 
both or either? or, What remedy N 
N e main- 
tain a ſuit brought againſt any one of them ? and. Which 
will be the bei ed bo fas the the this in kind; 
whether 9 Woure Girkgy or 's court. of -oquity? 


— 


Auer to Firſt 1 THINK, the terrier in 1637 is a ſtrong evidence tht 


in itſelf to be conſidered only as a temporary agreement 
oy of 
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or compoſition, and is void as a modus to diſcharge tithes 
in kind. | oy | 


I THINK, it is moſt adviſeable for the parſon to exhibit 


his bill in the exchequer, to have an account of tithes in 
kind, and therein to take notice of the pretence of a 


modus ſet up of late years, and, under colour thereof, . of 


the fraudulent underhand agreement. If the modus be ſet 


up throughout the pariſh, no pariſhioner can be a witneſs ; 
but if the parſon ſue one or more of them, the others may 
lawfully aſſiſt and maintain him or them ſo ſued, becauſe 
they may be affected by the event of the ſuit againſt the 
other pariſhioners. | | 


October 17, 1718. JO. CHESHYRE. 


ZA. B. rents an upland farm, one-third part whereof is 
in tillage, the corn tithe whereof is taken by the im- 
propriators, and upon the other part of the farm he keeps 
milch cows, part whereof, he ſuckles, and part he makes 
uſe of for butter and cheeſe. "gr, ee 

He likewiſe rents two marſhes at a rack- rent, of which 
he ploughs no part, but keeps a part for a growing ſtock, 


and other part for a fatting ſtock. 


VMB. IT was never known that the vicarial tithe was 
taken nyt mg but has always been by way of 
compoſition z. and the marſh land, where no part is 
ploughed, has generally been compounded at the rate of 
two killing in the pound: but the marſh lands being liable 
to be overflowed by the ſalt water, the rent has been often 
varied, and the tithe varied in proportion. Part of the 
ſtock is kept three years upon the marſhes before they are 
fatted, which renders it impoſſible to account annually for 
the produee. As to the upland farms, where one-third is 
ploughed, it has been a general cuſtom to pay the vicar, by 
Way of compoſition, eighteen pence in the pound, and 
none known, to /@geed that rate. However, the vicar 
refuſes to accept or to take his tithe milk, &c. in 
»- Vor. II. N kind, 
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Anſwer te Se. 
cond Quzre, 


Cavr 2. 


Mr. Wit BRA® 
HAM'S Or1- 
N10N upon the 
mode of pay- 
ment of agiſt- 
ment tithe, and 
what uſage 
ſhould conſti- 
tute a modus. 


1. Quzre. 


. Quezre, 


3. Quzre, 


_ Anſwer, 


_ TITHES. 


kind, but inſiſts that A. B. ſhall account for and pay the 
tenth penny for the real produce of the farm; which is 
—5 never to be done anywhere. 

Nort, No vicarial tithe was ever known to be taken 
in kind in this pariſh, through pretence of any certain modus 
in lieu thereof. 

WHETHER can the vicar refuſe to take the tithe milk, 
calf, and lamb, in kind, as they become due? or, Whe- 
thier muſt he come to the field to take tithe milk ? or, Muſt 
A. B. be obliged to drive the cows to any particular place 


to milk, in order for the vicar to take tithe milk in . 


THE vicar can demand nothing legally but his tithe 
milk, calf, and lamb, in kind, as they become due, and 
cannot inſiſt upon the tenth of the net produce of the 
farm. 

I THINK, that the tithe of milk is payable at the place 
where i it is milked, unleſs there is a cuſtom, time out of 
mind, to bring it to the church, or to the parſonage-houſe : 
and when the pariſhioner has milked his cows, he muſt ſet 
out the parſon's tenth part in ſome pan or veſſel for the par- 


Can the vieat oblige A. B. to render an account what 
he makes of calves, butter, cheeſe, and lambs, and to pay 


him a tenth penny of Oy he ſells chem for ? 


I THINK clearly that he cannot; for a conſiderable 
part of the value of butter and cheeſe is by the manufac · 
turing of the milk: and I think, that the parſon is not 
entitled to the tenth part of the value of pad. ann 
Tabour, on 


Can 3 refuſe to accept two ſhillings in the 
pound for tithe of herbage? or; By what other method 


' can he oblige 4 . $9.pay tinhe of "the. quart, Lande: 


1 THINK, that as the tiche of herbage' Smet be pail 
* e pariſhioner A to pay two * 


ſon, and is under no obligation to take any further care of 
it. | 


jn 
ag 


TITHES; 


in the pound of the yearly value of the lands which are 

aviſted with barren and unprofitable cattle, and no more. 
Lincolu's Inn, R. WILBRAHAM, 

November 2, 1739. 


MR. V. is vicar of Canewdon in the county of Eſſex, iti 

| which pariſh there are great quantity of marſh as well 
as upland, upon which barren and a profitable cattle 

have been paſtured promiſcuouſly, ſome part of the' year 
upon the marſh, and in other part of the year upon the 

4 upland; and the vicar has _ compounded with the 
; occupiers for ſome time paſt for the tithe of ſuch barren, 
and the titheable matters ariſing from ſuch profitable cattle, 

at the rate of one ſhilling and fixpence yearly for every 

acre of ſuch upland, and two ſhillings an acre for the “ 
t land, according to the rents paid for ſuch lands reſpec- 
1 tively; and amongſt theſe is one mr. Sh, with whom . 
has thus compounded : but this payment not being near 

the value of his tithes, and there being, no pretence that 


this payment can be eſtabliſhed as a modus, being only a 


modern compoſition made with the vicars from time to 


it time, and not always paid at the rate aforeſaid, according 
y to the rent of the lands, particularly the marſh lands, 
IF. therefore deſires to know, 


WHAT tithes are to be paid for ſuch cattle ſo agiſted as 
le aforeſaid, part whereof conſiſt of ſheep, from whence the 
” occupier has wool, and lamb, and alſo of milch cows and 

other profitable cattle, as well as unprofitable cattle ? and, 
„tl what manner is the tithe agiſtment of the barren cattle 
8 payable, whether according to the value of the agiſtment, 
or the rent of the land? or, How otherwiſe ? | 


he As this land has been agiſted by a mixed ſtock, part of 
od which is liable to the payment of tithe herbage, and the 
| other part exempted, the paſtor cannot claim his tithe by 
the value or rent of the land : but the courſe of the court 
of exchequer has been, in thoſe caſes, for the officer of 
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Mr. Wit BR As 
nAu's further 
Orix ion upon 


the like Que- 
ſtion. 


1. Querey 


the court to take an account of the value of the agiſtment 
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TITHES. 


of the unprofitable cattle, and to allow the parſon the 
tenth part of ſuch ſum. As to the profitable cattle, as 
cows which yield milk, and calves, or ſheep which yield 
tithe wool, and perhaps lambs, and as to all cattle reared 
for the pail and plough—all theſe, I think; are abſolutely 
exempted from the payment of tithe herbage. 


SUPPOSING the payment of two ſhillings in the pound 
could be eſtabliſhed as a modus in respect of the marſh 
land, Is not the tithe of milch cows, during the time they 
are fed on the other land, payable? and, Is not the tithe 
of wool ſheered, and lamb and calves yeaned and calved 
upon the uplands, payable, N the ſheep and cows 
producing the ſame are fed part of the year upon the marſh 
lands, according to the occupier's courſe of huſbandry ? 
aud in caſe ſuch calves, lamb, and wool, fall or are ſhorn 
upon the marſh lands, and the cows, and ſheep producu 

the ſame are agiſted part of the year upon the uplands, Fe 
any tithe in ſuch caſe payable for the ſame? _ 


- A PAYMENT of this kind, I think, cannot be ſup- 
ported as a modus; for if the land was fed by unprofitable 
cattle only, it is the rector's due of common right, that is, 
by the general law of tte kingdom: for this, that is two 
ſhillings in the-pound, according to the rent of the land, 
is the meaſure by which tithe in ſuch caſe is payable. 
And I think, that the ſum is too large to be ſupported to be 


—- © a modus, and muſt be taken only to be a compoſition; and 


ſuch compoſition, I ſuppoſe, has always extended to all ſpe- 
cies of tithes that ariſe: from the cattle: fed on theſe marſh 


Hands, as well as to the tithe herbage: but if cattle ſome- 


times fed on this marſh land, and ſometimes upon the up- 
land, produce any titheable matter, as calves, milk, lamb, 


.- wool, &c. during ſuch time as they are fed upon the up- 


lands, then I think that ſuch tithes will be payable, and 
not compriſed in the compoſition for marſn lands. 


- Lineol's Inn, . WILBR AHA 
Huguft B, 1745. 1 6 POTS, a & * ; 
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THE uſual da ent of tithe wool and lamb is 

the 17th | telly and the ſheep-maſter uſually 

keeps lambs one, =y = or' ſix months afterwards 

before he ſells them, by which means the rector uſually loſes 

_ benefit of the herbage of the faid lambs during the 
time, 
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The uſual day 
of payment of 
the tithe wool 
and lambs being 
the 17th of Ju- 
ly, and the on- 
er uſually keep- 


ing his lambs ſome months afterwards before he ſells them—The ſeveral Oyrinions of 


theſe lambs during ſuch interval. 


"WHETHER the rector is edel to his tithe of the pro · 


| 
ö fits, or increaſe in the value of thoſe lambs, or the herbage 
of the land during the faid term ? 
1 I THINK, from the time the lambs become dithable, 
: tithe herbage is payable for them till ſold. 
mm 23, 17 55. GEO. PERROTT: 
— 
e As theſe lambs are ſold in this caſe before they are 
„ dipped, they would yield no ſort of tithe unleſs they paid . 
0 an agiſtment tithe ; and therefore I think, that an agiſt- 
ment tithe is in this caſe due to the parſon, for they are as 
to him barren and unprofitable cattle. 
Lincoln's- Inn, R. WILBRAHAM, 


October 27, 1755. 


Is the Common Pleas. 
JONES, Curt, again JOHN BEDELL. 


DEFENDANT'S CASE. 


THE plaintiff is, and has been for ſome years laſt paſt, 

rector of Paulerſpury in the county of Northampton, 

M. and, as ſuch, entitled to tithes of corn, grain, hay, wool, 
HE 


which are afterwards difparked. —Serjeant Poor 's Oriviox, Whether theſe lands are ex- 
ty from the payment of tithe ; and whether, if titheable, = are liable to the payment 


v the full tenth in kind, as newly cultivated lands? 


Mr. PzzzxoTT and Mr. WII nx anam, in what manner tithe is payable for the herbage of 


Quere. 


Or tion of 
Mr, PERRO Tr. 
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A grant is made 
by Charles I. of 
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and calf, in their proper kind, viz. for calves calved in 
the pariſh, every tenth calf; or if but ſeven, to the ſeventh 
calf; and for tithe lamb, eighteen pence for every lamb ; 
and by cuſtom time immemorial, to two-pence halfpenny 
a cow yearly and . ear, for every cow depaſtured with- 
in the ſaid pariſh of Paulerſpury, inſtead and in lieu of 
why Lad deſendan 
HAT from L 1751 to 1752 defendant 
rented and eee ga — cloſes pads in Pauler- 
ſpury aforeſaid, called Foxholes' and Hobcraft's Cloſes, up- 
on which defendant depaſtured eight cows that year ; and 
on defendant's wife's ſettling accounts with plaintiff, paid 
him twenty-pence for the tithes thereof, being two-pence 
þ y per cow; and plaintiff gave defendant's wife a 
receipt in full for the tithes for that year. (The receipt 
appears to be for one ſhilling and nine-pence only. id: 
ep of plaintiff's receipt for ſame.) 
" THAT from Lenny 1752 to Ladyday 1753, defendant 
rented and occupied the ſeveral cloſes of paſture in Pauler- 
ſpury called by the ſeveral names of Hobcraft's, Ratley's, 
Cook's, Hollowcraft's, Roſe Cloſe, Wills's, and Foxholes' 
Cloſes; all which (except the two laſt Cloſes) he hained 
and mowed, and paid the plaintiff two pound in full for 
the tithe hay thereof (as agreed) for that year; and 
plaintiff gave him receipt accordingly. (Lide copy of re- 
ceipt). And defendant kept 9 nine cows on 
the ſaid premiſes from Ladyday 1752 to Ladyday 1753, for 
which plaintiff is entitled, according to ſaid ancient cuſ- 
tom, to one ſhilling and ten-pence halfpenny, being two- 
pence halfpenny per cow, for and in lieu of tithe milk of 
faid cows; which defendant tendered” and offered to pay 
plaintiff at the time he paid him ſaid two pound for the 
bay tithe : but plaintiff refuſed to take it. (No one pre- 
ſent at time of this tender but plaintiff and defendant. ) 
THAT from Ladyday 1753 to Ladyday 1754, defend- 
ant continued to hold and occupy the ſaid ſeveral Cloſes 
which he held in the year preceding; moyed the Cloſes 
called Foxholes', Hollowcraft's, Cook's, and Roſe Cloſes; 
grazed Wills's Cloſe, Hobcraft's and Ratley's, upon 
which he depaſtured nine cows only this year; for which 
plaintiff is entitled to one ſhilling and ten-pence halfpenny, 
being two-pence halfpenny a cow in lieu of tithe milk of 
faid cows. And defendant agreed with plaintiff for all the 
 .. tithe of his hay cut this year for the ſum of twenty-two 
dr twenty-three ſhillings ; which defendant ſome time after 
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the end of the year tendered to plaintiff, by laying ſam2 
down on a table in his houſe in his preſence, together with 
faid ſum of one and ten-pence halfpenny for Gd nine cows 
kept that year : upon which plaintiff (who is very choleric) 
fell into a violent paſſion, and, after many wrathful ex- 
preſſions, abſolutely refuſed to take it. 

DerExnDANT ſtill continues to rent the ſaid ſeveral 
Cloſes, and has paid the plaintiff for his tithe of hay this 

ear, as by agreement, thirty-three or thirty- four ſhillings; 
eeps ten cows this year, ſeventeen ſheep, and had one 
lamb. 

NorTE, Thx two Cloſes in the declaration called Cook's 
and Hollowcraft's, are the eſtate of the duke of Grafton, 
and rented of his Grace by defendant ; and four of the other 
Cloſes, viz. Foxholes', Wills's, Ratley's, and Hobcraft's, 
are the eſtate of Thomas Prowſe, eſq. and rented of him 
by defendant. 

NoTe, THis ancient cuſtom of paying two-pence 
halfpenny a cow in lieu of tithe milk is what plaintiff is 
endeavouring to break through, and to make all occupiers 
of land within faid pariſh of Paulerſpury pay tithe 
milk in kind, by every tenth meal; and to that end refuſes 


to accept two-pence halfpenny a cow of defendant for the 


years 1752 and 1753, and alſo for the tithe of hay in 
1753, as abovementioned. 

AND has brought like actions againſt others as well as 
defendant. | 

Nor, In declaration 2 declares for one pound 
four ſhillings due for tithe hay, as I underſtand it, for the 
year 1753; and, according to defendant's account, one 
pound four ſhillings, or one pound three ſhillings, is what 
is due to plaintiff for the tithe of hay in 1753. 
Tur on the 11th day of April laſt, plaintiff ſent to 
defendant's houſe, deſiring him to come and pay his tithes, 
and that he would have them that day; but defendant not 
being at home, his wife acquainted the meſſenger, that the 
next morning her huſband ſhould come and pay plaintiff 
his tithes: but the meſſenger returned with word, that 
plaintiff inſiſted on immediate payment, and that unleſs ſhe 
came and paid him, he would fend for writ ee : 
whereupon ſhe went directly to plaintiff, and told him ſhe 
was come to pay him his due, and accordingly pulled out 
three pound fourteen ſhillings, or three pound ſeventeen 
thillings, and tendered him the ſame upon the table then 
before him, to pay him the two or three and twenty fhil- 
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lings for tithe hay for the year 1753, and two-pence 


halfpenny per cow for the years 1752 and 1753; but he 
ap 


in a violent paſſion with her, and utterly refuſed 
to take ſame. Ry 


Norg, NoBody preſent but plaintiff and defendant's 


THAT Daniel of Paulerſpury aforeſaid, be- 
ing alſo indebted to the plaintiff for tithes, and he and de- 
fendant being both unable of themſelves to prevail with 

laintiff to ſettle accounts and receive their monies, ſaid 
Daniel paid about twenty pounds into the hands of mr, 
Michael Rooker of Paulerſpury aforeſaid, and defendant 
alſo paid him about „in order for him to 
pay plaintiff, and ſettle accounts with him ; to which end, 
about a day or two afterwards, and long before the action 
brought, plaintiff coming in his chair through mr. Rook- 


er's gate, mr. Rooker told him, that ſaid Daniel and de- 


fendant Bedell had both left money with him to pay him 
for his tithes, and if he pleaſed he would tell the money 
over, and pay him as he ſat in his chair, and he might 
ſign receipts for the ſame; to which plaintiff an- 
ſwered, “ No, damn em, I'll fue em to the devil.” 
—And ſome few days after this, mr. Rooker met 
plaintiff coming up Cuttle-mill hill, and, after ſome diſ- 
courſe had between them, he told plaintiff he (Rooker) 
had got Daniel's and Bedell's money in his pocket, and 
that he deſigned to call at his (plaintiff*s) houſe, to know 
if he would take it. When plaintiff aſked him, What 
money he propoſed paying him for defendant Bedell ? 
Rooker replied, „ I'll pay you all your demands, whatever 
« they are, for tithes due from him; only for mr. Prowſe's 
grounds (meaning the grounds of him rented by de- 
« fendant, and called Foxholes', Wills's, Ratley's, and 
* Hebcraft's) no more than two-pence halfpenny per cow, 
« according to ancient cuſtom :” to which the plaintiff re- 
plied, „Then, I won't take it.” 


ey of the two Receipts above-mentioned given by Plaintiff 


to the Defendant. 


1. 4 Then received of John Beedles by the hands of his 
« wife, one ſhilling and ninepence, in full for tithes 

4 to Ladyday laſt paſt, by me 1 
« July the 24, 1752. N. JONES.” 
« N. B. The horſe-hire is paid for.“ 
| 5 2. cc Then 
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2. « Then received of John Beedles two pounds, in full 
« for the hay tithe of Hopcraft's, Ratleigh's, Cook's, 
« Hollowcrafc's, and Roſe Cloſe, ending the hay-har- 
« veſt for the year 1752 ( Willes's Cloſes and Foxholes' 
« not accounted for _ 
« N. JONES.” 


WHETHER to pay the one pound four ſhillings, and 
one ſhilling and tenpence halfpenny for the nine cows, in 
each of the years 1752 and 17 5%, into court? or, To de- 
mur! or, How otherwiſe plead to plaintiff's declaration? 
which it is preſumed is very defective. | 

Norte, IN a letter to me from a ſubſtantial farmer in 
Paulerſpury, he ſays the cuſtom cf paying tithe in that pa- 
riſh is, for all ground as they eat, two-pence halfpenn 
a cow, eighteen pence a lamb, tithe graſs when — 
and every tenth fleece of wool. 

Nor, DEzFEnpaxrT depaſtured only nine cows—no 
other ſtock in the years 1752 and 1753, and had not ſeven 
calves in cither year. 


.-- I DO not ſee any cauſe of demurrer to the declaration 3 


and as the defendant admits there is money due to plaintiff 


on account of tithe hay, and likewiſe for agiſtment, and 


as he cannot prove a legal tender of the money due, I 
think it will be moſt adviſo ble for defendant to pay the 
one pound four ſhillings, and what is due for agiſtment 
according to the cuſtom, and ſo likewiſe the value of the 
other tithes retained by him, into court: but, by the ſtate 
of this Caſe, there does not appear to be more due to 
plaintiff than the above ſum for tithe hay, and one ſhilling 
and tenpence for the agiſtment, 


Fanuary the 224, 1755 D. POOLE. 


Anſwer. 
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Punther Caſe. 


TITHES, 
— 


IN the introduQtory part of this declaration plaintiff 
ſets forth, thathe is proprietor of the tithes of Cook's Cloſe, 
Hollowcraft's, and Foxholes', but is filent as to Wills's 
Cloſe, Hobcraft's, and Ratley's. 

PLAINTIFF in none of the counts ſets forth, whether 
he is as proprietor, or farmer, or rector, or otherwiſe 
entitled to tithes'; but only, that defendant was indebted to 
plaintiff for certain tithes. } 

Or the ſeveral Cloſes in the declaration mentioned, 
Foxholes', Wills's, Ratley's, and Hobcraft's, are all that are 
the freehold of mr. Prowſe, who defends this ſuit for his 
tenant, foraſmuch as theſe four ſeveral Cloſes never paid for 
tithes of any kind until within eight or ten years paſt ; 
and ſuch tithes as have been paid for milk have been under 
the general mcdus or compoſition in lieu of the tithes 
thereof within the ſaid pariſh, _ 

Tusk four ſeveral Cloſes, which are in Paulerſpu 
2 were part of the parks called Grafton Park and 
otterſpury Park, and have been diſparked more than 


one hundred years ago. They were granted from the 


crown tithe free by ning Charles 1. in the 19th year of his 
reign. The words of his letters patent are as follow: 

« Tot. ill. parcum vel parces neftros vacat. ſeu vulgarit. 
« cognit. per nomen de Grafton Parke et Potterſpury Parke, 
« ac omnes terras quaſcunque vocat. ſeu communiter cognit. 


per nomen vel namina de Grafton Parke et Potterſpury 


« Parke, in dicto com. naſtro Northampton. prout made inclu- 
« duntur frve includitur. : - 
« Et ulterius dedimus et conceſſimus omn. et omnimod. 
& decimas cujuſcungue mod. generis ſive ſpeciei de ex vcll. 
& infra parc. five parc. prædict. de tempore in temdus 
© creſcen. renovan. ſive pertinen. que ad nos aliguo modo 
« pertinent aut pertinere debent. 
Et ulterius dedimus et concefſimus pleuam et atſolutam 
« poteftatem et anthcritatem ad bene placitum et voluntatem 
« ipforum Georgii Strade et Arthuri Duck hered. et 
« affign. ſuor. difparcand. parc. vil parc, prædict. et 
ce cæter. premiſi. vel aliquam inde parcell. tam de viridi ei 
« veratione gem de omnibus alits quiiuſcungue ad parc. 
« pertiren. necrom de temtore in tempus in omnibus 
« condenientitus temperibus anni ſuccidend. preflernand. 
beet eraicatu, omns et emnimod. biſcos, c. At 8 
K bene 
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« bene liceat et licebit præ fat. Strade et Duck, hered. et 
K Aſſign. ſuis in paſtur. ſive in cultur. convertere et redigere 
ti omnes et quaſcunque copiceas beſeos five ſubboſeas infra 
te aut ſuper prædict. parc. five parc. terr. et cetera præ miſſa 
« per præſentes ſuperiùs mentionat. fore conceſſ. et quamlibet 
« ſeu aliquam inde partem vel parcell. creſcen. ſive exiſten. 
& abſque aliqud conſervatiene ſeu fenſur. gernim. inde 
* necnon prædict, parc, et parc. et omnia et ſingula pre» 
&« miſſa aut aliquam inde partem vel parcellam cum perti- 
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« nen. in cultur. vel paſtur. convertere ac redigere, ac eadem 


ce incluſ. et in ſeparalitat. redact. retinere.“ 


THEsE parks, by ſeveral mefhe aſſignments, are now 
become legally veſted in mr. Prowſe, and ſtill retain the 
general name of The Parks, though not known by the 
oldeſt man living when the ſame were diſparked. The 
ſeveral meſne aſſignments diſtinguiſh the premiſes in theſe 
words: 4 All that or thoſe park or parks called or known 
* by the neme of Grafton Park and Potterſpury Park, 
and all lands whatſoeyer called or known by the name 
« of Grafton Park and Potterſpury Park, and all and 
« ſingular the meſſuages, houſes, edifices, buildings, 
e barns, ſtables, dove-houſes, gardens, orchards, lands, 
© tenements, meadows, paſtures, woods, underwoods, 
« common cf paſture, profits, commodities, franchiſes, 
< liberties, privileges, immunities, and advantages what- 
« ſoever, to the faid park or parks and other the premiſes 
« belonging, or in anywiſe appertaining, or accepted, 
s reputed, or taken, as part, parcel, or member thereof 
« and all and all manner of tithes from time to time 
© hereafter growing, renewing, or coming out of, or upon, 
« or within, the ſaid parks and premiſes, or within Grafton 
« aforeſaid ; and all and ſingular other the meſſuages, 
« lands, and hereditaments, late of the grantor, ſituate, 
« lying, and being, in Grafton, Potterſpury, Paulerſpury, 
«* Aldrington, and Yardley, or in any other town or place 
« near adjoining in the county of Northampton.“ 

WHETHER mr. Prowſe can ſupport the exemption 
of the premiſes, though diſparked, under the circumſtances 
of this Caſe ? 


AFTER the park was diſparked, and came into the 
hands of the feoffęes of the crown, I think, the lands 
became titheable, 
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2. . Ir the four Cloſes be titheable, Whether they come 
under the general cuſtom or madus of other lands within 
the ſame pariſh ? or, Muſt they pay the full tenth, or in 
kind, as new cultivated 'lands not comprehended within 
the cuſtom? | 


SUCH cuſtom or modus as is general throughout the 
pariſh, I think, will include the four Cloſes ; and that the 
occupiers will not be liable to payment of the tithes in 
kind. 


f 


WHETHER the relief ſought is proper in a court of law, 
or relievable only in a court of equity, the plaintiff's 
deſign being to deſtroy all madus's or compoſitions ? 


I DO not well underſtand this queſtion, as I do not 
know the defendant has any occaſion to ſeek any other 
relief than what a proper defence will afford him. If he 
is ſued in the ſpiritual court for tithes in kind, he may 
plead the modus ; and if that be denied in the ſpiritual 
court, the temporal courts will grant a prohibition, and 
have the modus tried at common law, 


3. Quare. 


Anſwer. 


February 13.5755. D, POOLE, 


9 — 


B. about fifty years ſince, purchaſed an eſtate in C, 
which at that time paid tithes (as it is preſumed) ; 
and the ſaid A. B. ſome years afterwards conveys the ſame 
* rectory, with to D. her fon, who hath been ever ſince, and is now, 


remainder to F, 7 | 
ME rates the poſſeſſion therecf. 


— at the time ef the purchaſe was ſeiſed of the tithes of C. 


the payment of and held the fame by jointure for life; and on her death, 
uber whichthe which was about eight years ſince, the jainture eſtate 
2 2 deſcends to F. who is now the poſſeſſor there- 


for life of an 


fon refuſing to pry them ta E. the remainder- man — Mr. WII AZ AAM's Orrxion, 
Whether they are recoverable ? and, Upon what evidence? 


Tas 


Norz, Ir is an impropriation. The faid 4. B. 


TITHES. 189 
Tur faid A. B. after the purchaſe as above made, rere (by Mr. 
being ſeiſed both of the ſame eſtate and alſo the tithes of C. 1 
held the ſame together for many years; and, as may be ue „f m. 
very reaſonably preſumed, did not, during that time, pay ' e@ue of tiches ? 
tithes for the purchaſed eſtate to herſelf ; neither after the 1s it an impro- 
conveyance thereof made to D. her ſon did ſhe, during her priate reftory, 
life, demand of him tithes, or ſubject him to the payment hay e 
thereof. the — 
Tus ſaid E. who is now ſeiſed and poſſeſſed of the 
tithes of C. by deſcent as before, hath, ſince the death of 
A. B. yearly demanded, and now continues to demand, of 
D. che tithes of this eſtate, or ſome compoſition in lieu 
thereof. But the faid D. being executor of the faid 
A. B. and on her death having got into his poſſeſſion all her 
papers and books wherein the account of payments and 
compoſition monies for tithes have been uſually entered, 
and therein the payment and compoſition money for this 
eſtate before the original purchaſe thereof made by A. B. 
refuſeth the payment of tithes ; well knowing that E. 
will be greatly diſtreſſed thereby, in point of proof of 
payment of tithes, for want of thele papers and books. | 
THERE are ſeveral witneſſes living who can prove 
that they have heard, that the proprietor of the eſtate 
before the purchaſe made by A. B. paid tithes for the fame, 
and had ſuch a proportion of ground affigned and allowed 
him yearly for agiſting the plough beaſt uſed about the 
tillage lands. | | 
HETHER, upon the face of the whole Caſe, the ſaid 1. Qzre. 
Scan recover of the ſaid D. tithes of this cſtate ? and, | | 
ether a preſcription only for above forty years, | 
if pleaded by D. to be diſcharged from payment of tithes, | 
will be a ſufficient diſcharge from payment, as no com- | 
poſition or payment in lieu thereof hath been, or is now, ] 
| made by D. in reſpect of the ſaid eſtate? and, Whether a | 
bare preſcription pleaded time immemorial from payment 126d ap. | 
of tithes (without aſſerting that the eſtate formerly be- IN 
longed to fome Religious Houſe or Order, and foderive the 
title down to this preſent time) will amount to a diſcharge 
of payment of tithes? and, Whether it will be neceſſary. 
for E. in order to recover tithes of this eſtate, to prove | 
abſolute payment of tithes, or ſome compoſition in aus 
payment made in lieu thereof, and not by hearſay only; the | 
former whereof is difficult for him to do, as the ſaid D. 
hath the books of payments in his cuſtody ? * i the 
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AS this is an impropriate rectory which E. now claims 
as next in remainder after A. B. the jointreſs's death; 
as D. can ſhew no exemption for the payment of 


' tithes; as it is faid it now appears, that tithes were 


paid for thoſe lands before ſhe purchaſed the eſtate ; 
as her unity of poſſeſſion of the rectory and lands 
accounts for the non-payment of tithes during ſuch unity ; 
and as there was given an unity of poſſeſſion after ſhe 
conveyed the eſtate to her ſon D.; I therefore think, that E. 
may, as impropriate rector, recover the tithes of is land 
from D. by a bill in equity; and the non-payment during 
the interval above-mentioned will not, I think, be any 
bar to ſuch demand. 


War evidence and proof will be deemed neceſfl: 
to entitle E. to his tithes of this eſtate ? no other diſcharges 
than as before can be pleaded by D.: and, Whether as the 
ſaid E: had no claim- to a demand of tithes till after the 
death of A. B. and extinction of her jointure, upon which 


the fame deſcended to E. it will not be ſufficient to - 


prevent wy laches in reſpect of time only pleaded to be 
Giſcharged and, Whether, on proof of the ſettlement 


ami the death of:£ B. it will not be deemed ſufficient to 


ſet aſide ſuch a diſcharge if pleaded ? 


Tuis queſtion is in effect anſwered on the other ſide; 
but it will be neceſlary, or at leaſt proper, to prove the 


ſettlement, in order to account for the non-payment by 


_ of poſſefion. 


War method would be the moſt adviſable 4 for E. 


to proceed againſt D. for the recovery of the tithes ? 
and, Whether it would not be adviſeable for E. as moſt 
of his witneſſes are old, to eſtabliſh their 2 in rei 
memoriam with the utmoſt expedition? 


-I THINK, it would be proper to proceed by a bill in 
equity; and in caſe the witneſſes who can prove the 


payment of tithes before the purchaſe of the eftate are 
| j. | boy 
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| very aged, then it may be proper to file a bill immediately, 


and to procure an order upon a proper affidavit to examine 
them in perpetuam rei memoriam. 


Lincoln's Inn, R. WIL BRAHAu. 


January 13, 1753 · 


HART ERIS, eſq. is the impropriator of all the 
corn tithes within the pariſh of Ormſkirk, of 
which Lathom is part; and James and John Foſter, two 
brothers, by virtue of an aſſignment or otherwiſe from the 
leſſee thereof, are entitled to the corn tithes of that part of 
Lathom called Weſthead, in which one William Brighouſe 
hath an eſtate; who ſome time in the winter 1754 demiſed 
it to Thomas Spencer for a term of years at a rack-rent: 
but before that time faid Brighouſe had ſown a field, 
containing two acres and a half, or thereabouts (part of 
ſaid farm), with wheat; and it was agreed between them, 
that ſaid Brighouſe ſhould have three-fourths of ſaid wheat 
for his trouble in ſummer working, and finding ſeed, &c. 
and Spencer the tenant to have the remaining one-fourth 
to anſwer the rent of the ſaid field for that year: and before 
any of the ſaid field of wheat was cut down, ſaid Spencer 
purchaſed Brighouſe's ſhare ; ſo that Spencer was then 
the ſole owner of the whole field of corn. 
In September laſt, ſaid Spencer having cut the 
eateſt part of the ſaid wheat, and being ready for 
ouſing, and Foſters” tithe-man, Caperſon (whom they 
employ to ſee the titke ſet out), not coming in time, 
he got one Hugh Smith, a very honeſt man, who was 
reaping for him, to do it ; who . begun in the 
uſual way to ſet it out, and had marked only two tithe 
hattocks, when one of the Foſters came into the field, 
and want to Smith, and aſked him, What he was doing ? 
who told him, that as the weather ſeemed to be very 
precarious and unſettled, Spencer had reſolved to houſe 
the corn that day, and the tithe-man not coming, had 
defired him to ſet out the tithe. On which Foſter put 
himſelf into a great paſſion, and threatened them with law ; 
and Brighouſe and Spencer being both there; told him, 
if he did not approve of the hattocks which Smith had ſet 
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The owner of 
the corn having 
ſet forth the 
tithe in the 
abſenceof the 
tithe-man, and 
having after. 
wards removed 
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292 ,  TITHES, 


forth for the tithe he might take the twelfth, or any other, 

inſtead: of the eleventh hattock, which is the cuſtomary 

tithe in this pariſh ; but nothing would ſatisfy him; and 

after a good deal of abuſive language he went away : and 

immediately after his departure his tithe-man came, whom 

they acquainted with what had paſſed between them and 

Folter ; and Spencer told the tithe-mian, if he did not 

| like either of the hattocks which Smith had ſet forth, he 

. might take others. On which the tithe- man went amongſt 
the corn, and declared he ſaw nothing amiſs, and ſet out the 

tithe of the whole field himſelf ; and inſtead of one of the 
two tithe hattocks which Smith had ſet out, he marked the 
next to it. Notwithſtanding which, Foſters bave never 
taken the tithe away, but ſutfered it to remain on Spencer's 
ground, where it continued fixteen days after his corn Bu 
was taken away; and then Spencer having an urgent hig 
occaſion to turn his cattle into this field, which he had Gar 
Fl 

to 

Gar 

no 


+4 


omitted for ſome time on this account, and knowing 
F that if he turned his cattle amongſt the tithe-corn, by 
their eating ſo greedily thereof as they would do, it would 
. deſtroy them, he then removed the corn into another 
| field, and ſet it up in hattocks, where it now ſtands, and 
turned the cattle into the field where the corn grew ; and 
gave Foſters notice, that unleſs they fetched away the 
tithe it would be thrown out of the field, or Spencer | 
would expect to be paid for damages done to him in its N 
ſtanding there, and depriving him of the uſe of his ground 
in eating the eddith or after-graſs; but they ſtill ſuffer it 
| to remain there. 7 oe 
8 Norr, Bron Spencer removed the tithe- corn out 
of the field where it grew, Foſters had taken out a writ 
of quo minus, and ſerved both him, Brighouſe, and Smith, 
| with copies, but have not yet declared. 3 
Quare. Do you think Foſters can maintain any and what 
action againſt Brighouſe, Spencer, and Smith, or any of 
| upon the ſtate of this Caſe? and, Was it not the 
regular method for the owner. of the corn to ſet out the 
tithe himſelf, as he is puniſhable by law if he does not ? 
| and, Is Spencer wrong in removing the corn out of the 
3 field where it grew, being neceffitated ſo to do, in order 
| to eat the grals, which his cattle very much wanted! 
and, Whether he may throw the. tithe corn out of his 
field into che highway, or ſuffer it to ſtand there? and 
if_ fo, Can he maintain an action againſt Foſters for the 
damage done to his ground ? and, Will the * - it 
— er 


reer r 55 =. 


TITHES, : 

thither make any difference? and upon the whole, What 
is moſt” adviſeable in this Caſe for Spencer to do with the 
corn, which is now ſpoiling, beſides the great inconvenience 
and loſs to him in having it there ? 


I THINK, Fofter cannot maintain any action againſt Anſwer, 
Brighouſe, Spencer, or Smith ; for the tithes appear to me 
to be duly ſet out; the owner of the corn being bound to 
ſet out the tithes ; and I think, Foſter having ſuf- 
fered the tithe to continue ſo long upon the ground, 
Spencer may juſtify taking it by way of diſtreſs damage 
feaſant ; and in that light may juſtify the removing it. 
But I think, he cannot juſtify throwing it into the 
highway, nor bring an action againft Foſter for the 
damage done to his ground, which he might have done 
if ke had not removed it. But if he will admit the removal 
to be wrong, then I think, he may bring an action for the 
damage done in the field where it firſt grew; but I think, 
now he muſt let ix periſh on the ground where it is, 


' fin Tamtths. GEO. PERROTT, 
November 21, 1755. 
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t HENRY VII. 20th May, in the 27th year of his Cas 8. 

„ reign, did grant to James Brown the manor or The poptieson 
lordſhip of Weſthoughton, in com. Lanc. parcel of ; _ lands of - 

=y eſſions of the then late diſſolved abbey of Cocker- one of the leſſer 

land in the ſaĩd county, with all privileges, &c. to hold to abbeys, belong. 

: the ſaid James Brown, his heirs and aſſigns, for ever. — nos 

e Tux occupiers of lands there have all along paid tithes ; Cnc ef a 

f | but bein lately informed, that the ſame were parcel of the teran from the 
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e aid diffolved abbey, are mindful to uſe all proper methods payment of 1 
r to exempt them from ſuch payment, if the — ow advifed tithes for lands 14 
? that the lands are diſcharged as being parcel of the pofſeſon „ 1 9 | 
$ of one of the greater abbies, notwithſtanding their conſtant n . 1. 
d payment of tithes to this time, . . 
0 Tux faid occupiers have taken out of the Augmentation. ment of tithes #8 
a Office a copy of the miniſter's account, whereby it ap- nm ny 1 
ton upon the evidence requifite to be adduced in ſupport of their pretenſiong, F 5 
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and freed all the lands which thoſe of that Order then had 


dy them after that Council were not entitled to that pri- 


manor of Weſthoughton belonged to the abbey of Cock- 
_ erfand in or before the year 1215, I think, the owners 


be exempt from payment of tithes, 


TITHES. 

pears that the ſaid manor of Weſthoughton was parcel 
of the faid diſſolved abbey at the time of its Siflohitich : | 
An che occupiers of land exempt from the payment 
of tithes, as being part of the poſſeſſion of the ſaid abbey 
at the time of the diſſolution thereof? or, Is it neceſlary 
to prove them ſo at the time of the grants of exemption 
to the abbot, ſo as to partake of that privilege ? and, 
Will fo long a payment of tithes be a great evidence 
againſt them ? and, Whether is there any hopes or en- 
couragement for the men of Weſthoughton to diſpute 
the payment of tithes? and if ſo, What ſteps are moſt 
advitable to be taken by them for that purpoſe ? 


SEE copies of records in this Caſe, pot.” 


| THE abbey of Cockerſand (though one of the leſſer 


abbies, yet continued by letters patents till the 31. Hen. 8.) 
was one of the Præmonſtratenſian Order, which was one 
of the Orders diſcharged by the Council of Lateran 
(held in the year 1215) from the payment of tithes for 
lands in proprits manibus. | Fe 
Tuis Council was a general law received in England, 


from payment of tithes dum propriis manibus ; which 
exemption is continued to the proper owners of lands, 
by the ſtat. 31. Hen. 8. | | | 


Bur the diſcharge was, by that Council, confined to 
ſuch lands as the Order then had; ſo as any lands acquired 


vilege. 
Ir therefore it can be anyways made appear, that the 


of the inheritance now ought dum propriis manibus to 


__ Orurerwiss, 1 think, the conſtant payment that has 
been of tithes by the owners of the inheritance, as far a8 
memory can go, will be an evidence, that the 2 * 
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TITHES: 


did not belong to the abbey at the time of the Council 
of Lateran, nor had any right to the privilege of exemption 
from tithes at the diſſolution of the monaſtery; and there- 
fore has paid ever ſince; and ovght ſo tb do; 

Ix the tenants are minded to try this matter, ſome of 
the proper owners and poſſeſſors may retain their tithes, 
and put the impropriator upon ſuing for them; and make 
the exemption in reſpect of order their defence. 


March 25, 1726. RO: GIBSON. 


« HENRY THE EIGHTH, By the grace of God, 
« king of England, France, and Ireland; defender of the 
« faith, and over the church of England and Ireland 
« ſupreme head and governor upon earth; to all people 
« and perſons to whom theſe our preſent letters ſhall 
« come, greeting: Know ye, that we; for the ſum of 
« one thouſand and five-and-thirty pounds eleven ſhillings 
« and eight-pence, of lawful money of England, well and 
« faithfully paid to the hands of the treaſurer of the court 
4 for the augmentation of the revenues of out crown for 
© our life, by our well-beloved ſubjet- James Brown, 
& citizen and haberdaſher of London, wherewith we do 
« confeſs ourſelves to be fully contented and ſatisfied, 
« and thereof to have acquitted and diſcharged him the 
« ſaid James Brown, his heirs, executors, and admini- 
« ſtrators, by theſe preſents have, of our | grace, 
« and of our certain knowledge and mere favour, given 
« and granted; and by theſe green do give and 
4 unto the” aforeſaid James Brown all that our lordſhip 
« or dominion and manor of Weſthoughton, with 
« and every its rights, members, and appurtenances, in 
« our county of Lancaſter, ancient! ing and 
« appertaining, and of late being of the poſleſons 
© of the late monaſtery of Cocke in our ſaid county 
« of Lancaſter, which is now diſſolved ; and all meſſuages, 
« granges, milnes, houſes, 'edifices, tofts, cottages, lands, 
< tenements,* meadows, feedings, paſtures, commons, 
<« woods, waſtes, waſte grounds, moors, marſhes, turbaries, 
« waters, fiſh-ponds, fiſhings, rents; reverſions, ſervices, 
« fines; amerciaments, heriots, wards; marriages, 5 
* reliefs, . courts leet, viſne franck- pledge; ehattels, 
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TITHES; 


44 waifs, ſtrays, goods of felons and fugitives, free warrens, | 
e and-all things that belong to he BD aſſize, aſſize 


« of bread wine and beer, and all other our rights, 
< juriſdiftions, liberties, franchiſes, privileges, profits, 
« commodities, , emaluments, and hereditaments whatſo- 
« ever, with their appurtenances, ſituate, lying, and being, 
« in Weſthoughton and Preſton in Amoundernes, in our 
« ſaid county * Lancaſter, or elſewhere whereſoever, 
in anywiſe appertaining or belonging unto, or heretofore 
<« had, known, accepted, uſed, or reputed to be, as member 
« or parcel of the ſaid lordſhip and manor z and all other 
the manors, meſiuages, granges, burgages milnes, lands, 
« tenements, meadows, * arg paſtures, woods, com- 
nds, fiſhings, waſtes, 
grounds, + courts!” bo. viſne franck- pledge, 
Cc waifs, ſtrays, and free warrens, and other our 
ec rights, profits, commodities, emoluments, and heredita- 
40 ments whatſoever, with the appurtenances, in the vil- 
« lage and circumferences of Weſthoughton and Preſton 
Lin . Bc in the ſaid county . — 
« antigtly ging or appertaining unto 
i * monaſtery, or r had, known, yer. uſed, 
te or nom reputed to be, as patcel of the ons and 
S reyenues of the ſame late monaſtery, and the reverſions 
<«.whatſcever of all and ular the — and of 1 
& pazt thergof ; and allo all and every the rents and yearly 
« profits . reſerved upon all or any the demiſes 
e the premiſes, or of any part thereof, in 
— ; _ as 1 — hs ap on as — 
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nd-further we do gi | | 
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Fins 92 e before- 


TITHES, 


ie before-mentioned James Brown, the. before herein: men- 
« tioned manor, meſſuages, lands, and all and ſingular other 
es the premiſes, with their appurtenances, and in every part 

« thereof, ſo many ſo large, the ſame or the like courts leet, 
« yiſne franck-pledge, and all things which belong to the 
« yiſne franck- pledge, aſſize, aſſize of bread wine and beer, 
« chattels, waifs, ſtrays, goods of felons and fugitives, 
« free warrens, and al] other the rights, juriſdictions, 
« liberties, franchiſes, privileges,. profits, commodities, 
te emoluments, and hereditaments whatſoever, either for 
« number, quantity, or quality, and as fully, freely, and 
te abſolutely, as the faid laſt abbot of the ſaid late monaſtery 
ge of Cockerſand, or any one or any of his predeceſſors, in 
« the right of the ſaid * monaſtery, at any time before 
« the diffolution of the faid late monaſtery, or before the 


« faid late monaſtery came into our hands, did have, hold, 


&« or enjoy, or have had, held, or een in the aforeſaid 
& lordſhip, manor, lands, and other the premiſes, or in any 
« part thereof, „en or colour of any charter, gift, 
« grant, or confirmation, or any letters patents, by us, 
4 our, or any of our he kings of England, 
4 made, granted, or confirmed, to the aforeſaid late abbot 
© of the ſaid late monaſtery, or to any of his predeceſſors, 
* by force or colour of any preſcription, uſe, or cuſtom, 
© heretofore had or uſed, or by any other means what- 
K ſoever; which ſaid lordſhip and manor, and other the 
„ premiſes, with the appurtenances, are now rated or 
extended to the clear yearly value of ſeven- and- fifty 
4 pounds ſix ſhillings and eleven pence penny s to have 
4 and to hold the ſaid lordſhip and manor of Weſthoughton, 
and all the ſaid meſſuages, granges, milnes, houſes, 
* edifices, cottages, lands, tofts, tenements, me | 
« feedings, paſtures, commons, waſtes, waſte grounds, 
* turbaries, waters, rents, reverſions, ſervices, courts leet 
« viſne franck-pledge, franchiſes, liberties, and all and 
« ſingular the reft of the premiſes aboye ſpecified and 
* expreſſed, with their and every of their appurtenances, 
© unto the aforeſaid James Brown, his heirs and aſſi 
« for ever, to the proper uſe and behoof of him «he ſaid 
& James Brown, his heirs and aſſigns, for ever, to hold 
© of us, and our heirs and ſucceſſors, in chief, 22 
4 ſervice of the twentieth part of a knight's ſee; and to pay 
© therefore yearly unto us, our heirs and ſucceſſors, five 
< pounds fourteen {ſhillings and eight pence halfpgnny of 
* lawful money of England, at the ſaid court for the aug- 
"WY mentation 
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« of the premiſes are obliged jo diſcharge. And we will 
ü ts do 


G 


| TITHES. 
tt mentation of the revenues of our crown, to be paid year « alſo 
te at the Feaſt of St. Michael the Archangel, be ny « mir 
* ſervices, and demands whatſoever, to be from henceforth 


« yielded, paid, or R. fe unto our heirs and 
& ſucceſſors, in anywiſe. we do further give, and 


< for the aforeſaid conſideration do by theſe preſents grant, * of t 
* unto the ſaid James Brown, all the iſſues, rents, rever- ) 
« ſions, and profits, of all and ſingular the ſaid manor, * cell 
<« meſſuages, lands, tenements, and the reſt of the premiſes * ma 
above expreſſed and ſpecified, with their appurtenances, 


« and 3.5 thereof, from the Feaſt of the Annun- « anc 
<« ciation'of the Bleſſed Virgin Mary laſt paſt unto this pre- 
* ſent time, and ſo for time to time to come, to have unto 


<« him the fajd James Brown, of our gift, without account pre 
« thereof given, or in anywiſe yielding, paying, or per- 255 
forming, any thing therefore unto us, or to our heirs or © Ou! 
« ſuccefſors. And furthermore of our more . grace * fro 
« we will, and for us our heirs and ſucceſlors, for the * chi 
* conſideration aforeſaid, do by theſe preſents grant unto the tat 


« faid James Brown, his heirs and aſſigns, that we, our 
« heirs and ſucceſſors, ſhall and vil, year by year, and 
« from time to time for ever, diſcharge, acquit, and 


« indemnify, as well the faid James Brown, his heirs and * thz 
« affigns as alſo the fig manor, meſſuages, lands, and al WY «gr 
« and ſingular other the premiſes, with their appurtenances, 

and ev Shared, as well again} Gr omas Stan- «© aft 


« ley, er. lord Mounteagle, by reaſon of his office of 


= 


« the chief - ſteward or ſtewardſhip of the ſaid manor, and 


* of che reſt of the premiſes, of and from all fees, commo- « int 
« dities, advantages, liberties, and pre-eminences whatſo- *en 
« ever, belonging or appertaining to him the faid lord «ya 
« Mounteagle by reaſon or colour of his faid office, as an 
& alſo againit us, our heirs and e and againſt all « by 
* other perſons whatſoever, for all and all manner of in- «B 
« cumbrances, rents, annual fees, and payments of money pr 
cc whatſoever, in . yung or payable out of the « px 
« premiſes,” of thereupon charged or chargeable ; and alſo « ca 
+ For the rents and ſervices above by theſe preſents reſerved «Ir 
« to us, dur heirs and ſucceſſors; and likewiſe for the pe 
„ende of the premiſes, or of any part thereof; and alſo « ty 
s for the charges or impoſitions which the preſent farmers 4 


be alſo, 'by theſe preſen edfaſtly enjoin and com- 
« mand, as well the chancellor and council of the court 
for the augmentation of the revenues of ous 387 


TITHES, 
«alſo the receivers, auditors, and other our officers and 
« miniſters whatſoever, who for the time being are or ſhall 
« he appointed by us, or by our heirs and ſucceſſors, that 
«they and every of them, upon ſight and demonſtration 
« only of theſe our letters patents, or upon the inrolment 
« of the ſame, without any other writ or warrant to be in 
« anywiſe obtained from us, or from our heirs or ſuc- 
« ceſſors, or proſecuted, ſhall and do make, or cauſe to be 
made, unto him the ſaid James Brown, his heirs and 
« affigns, from time to time, a full and abſolute allocation 
« and manifeſt diſcharge of and from all, and all and every, 
« the faid incumbrances, rents, annual fees, and payments 
« of money whatſoever, iſſuing or chargeable out of the 
« premiſes, or thereupon charged or chargeable as is 
« aforeſaid (except what is before excepted) ; and theſe 
& our letters patents, or the inrolment of them, ſhall be 
« from year to year, and time to time, as well unto the ſaid 
© chancellor and council of the faid court for the au 
& tation of the revenues of our crown, as alſo to all re- 
& ceivers, auditors, and other the miniſters and officers 
« whatſoever, either of us or of our heirs and ſucceſſors, 
« for the time being, a ſufficient warrant and diſcharge in 
that behalf. And we likewiſe will, and by theſe preſents 
« orant, unto the faid James Brown, that he have, and ſhall 
« or may have, theſe our letters patents made and ſealed, 
« after the uſual manner, under our great ſeal of England, 
«* without fine or fee, either great or ſmall, to be therefore 
in anywiſe yielded, paid, or performed, to us, either 
© into our treaſury or in any other place for our uſe, to the 
*end that expreſs mention may be made of the true annual 
l value and certainty of the premiſes, and of other the gifts 
4 and grants (not in theſe preſents) which have been made 
or any of our progenitors, unto the faid James 
« Brown before theſe times, any ſtatute, ordinance, 
« proviſo, or reſtriction, to the contrary thereof made, 
« publiſhed, ordained, or provided, or any other thing, 
* cauſe, or matter whatſoever, in anywiſe notwithſtanding. 
« In teſtimony whereof we have made theſe our letters 
© patents, Witneſs ourſelf at Weſtminſter, the three-and- 
, wentieth day of May, in the ſeyen-and-twentieth year 
our reign. fern, | 
By him the ſaid king, by virtue of his ſaid | 
* majeſty's commuſho! | 
th * 0 mon, cc HALES.” 


O 4 | | &« Nevis 


2co | NE TITHES. 


detree in: he My Fovrs, 21. die Novembris, 1723. WHEREAS Jo? * Un 


Exchequer in 


K farm 

the foregoing ©& year of his preſent majeſty's rei xhibit hi 15 | 
5 t eign, Exhibit his E ant 

1 | * Vill of complaint in _: againſt dward . — « W. 


ry great and ſmall, of all ſorts, of the rectory and parſonage of 


& plainant had right, which they refuſed to pay or fatisf 
& him for; that the defendant Cummi = 4 


4 jithes in kind; that they had alſo depaſtured many ſheep 


| tc 
« and other cattle; and on. the fame. pretence refuſed to 


Sor an part of the ſeven. years the faid plaintiff had 
£ pollalied.;.the, fawe..premiſes : therefore, that the de- 
% ſeadang, might anſwer. the premilcs, and the \ gn 
8 bill. 


[IO 


an 
« ight; be r ieved was, the fone of ie. plainti | 
TS which big bill, the defendant Cumming, being duly 
{exves with. proceG of this court, appeared and anſwered; 
and by. his anſwer faid,, he 


$2 


2 be knew not chat the plaintiff 
'> was,eptitled._to. the tithes of the laid. rectory; and con- 
£ talled. he was, during the time in the bill, owner and 

£ qccupigr. of an. citate Falled Hillderſtone, in the faid 

5 Sec We ephfiſting of one meſſuage and 
9 à garden and orchard, Kc. all which meſſuage, lands, and 


« 4 ENG : $::4Q 

« premiſgg, with the, appurtenances (amongſt other things) 

« by letters patents, : the twentyethird of March, 

eig tha thirty- ſixth year of Henry the Eighth, were granted 

unte John Braddyll, his heirs and affigns, for * 
| ” OI nder 
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wh} | * 
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TITHES+ 


k Under which letters patents the defendant claimed the 
fame; and. ſaid, he was credibly informed by divers 
k antient perſons, well acquainted with the ſaid rectory of 
« Warton,. that no impropriator or lefſee thereof was 
« entitled, or ever took or received any tithes in kind, 
K or any thing in lieu thereof, for any titheable matters 
« and things that did ariſe and happen upon the faid eſtate; 
and the defendant inſiſted, that the ſame were parcel. of 
the diſſolyed abbey of Cockerſand, in the county palatine 
* of Lancaſter, which was one of the greater monaſteries, 
K and came to the crown by the ſtatute of the 31. Hen, 8. 
« and, were held and enjoyed always, and at the time- of the 
4 diſſolution, by the abbot and convent of Cockerſand, 
{ freed and diſcharged from the payment of any tithes in 
K kind, or any rate, modus, or compoſition, in lieu thereof, 
and have been ſo enjoyed ever ſince the diſſolution of the 
be (aid Ar NN e perſons claiming under the crown; 
and ſaid (he believed), that the plaintiff, or any former 


K leflee of the faid rectory, never before this ſuit pretended 
to demand any tithes of the ſaid eſtate ; and was adviſed, 
te that ſuch exemption was not loſt by the diſſolution of the 
K abbey, but that privilege continued by virtue of the 
{ſtatute of diſſolution or otherwiſe ; and that as owner 
and occupier he ought to have the advantage of ſuch 


discharge: and ſhewed, that he and his predeoeſlors 
e had enjoyed the ſaid eſtate above a hundred years 
« diſcharged from tithes, or any thing in lieu thereof: 
and ſhewed, that he was informed, that the ſaid abbot and 
* convent did, before the diſſolution, hold and enjoy, by 
virtue of the eſtate aforeſaid, a right of common called 
&« Yealand Common, which, ever ſince the ſaid diſſolution, 
{ had been enjoyed by the owners of the ſaid abbey lands, 
* exempt from the payment of tithes, or any thing in lien 
thereof; and that he and his anceſtors, by virtue of the 
« ſaid eſtate aforeſaid, had enjoyed, time out of mind, 
«a right of common on the faid Yealand Common 
* that. the ſaid right of common was appurtenant to the 
© eſtate,,,and ſo had been always exempt. as afgreſaid ; 

C and inſiſted, that the benefit ariſing by ſuch Tight of 
<.common, 'ought to be Jikewiſe exempt from the payment 
of tithes 3 and that no tithes of the ſame were ever paid 
* or demanded but by the plaintiff, &c.: denied that 
he. pretended the lands were glebe, and fo exempt; 
© but inſiſted, that the abbey lands were exempt: and 
+ denied combination; and concluded with the general 
$ trayerſe, Unto Which anſwer the plaintiff replied, 


te and 


TITHES, 


«and the defendant rejoined; and divers witneſſes were 
examined on either ſide: and their depoſitions being 
«.duly publiſhed, and the cauſe put into the paper of 
< cauſes, came, this preſent 2 1ſt of November, to be heard 
in the exchequer chamber at Weſtminſter, before the 
« honourable Robert Price, eſq. fir Francis Page, knt. and OMA 
Jeffery Gilbert, eſq. three of the barons of this court ; | 
where, upon opening the plaintiff's bill by mr. Bootle, 
« of counſel for the plaintiff, 'and of the defendants by mr. 
«© Wergh, of counſel with the defendant ; and on hearing er 
« of mt. Ward, and of the faid mr. Bootle, of counſel with he ſau 
« the plaintiff, and mr. ſerjeant Pengelly, mr. Brown, and heſe f 
the faid mr. Wergh, of counſel with the defendant; 
«and on reading of a ſurrender of the abbot of the abbey of WI 
<« Cockerſand, in the county of Lancaſter, to the crown, he vi 
in che 3oth year of the reign of king Henry the Eighth, for the 
being a record out of the augmentation office, and of 
* record out of the rolls of letters patents from the 
* crown to John Braddyll, dated the 23d of March, in the 
« 36th year of the faid late king Henry the Eighth, and the 
« mimifter's account of the 35th year of Henry the Eighth, | 
being a record out of the augmentation office, whereby He 
it appears that the faid abbey of Cockerſand was one 
of the greater monaſteries, and of the proofs taken in the 
« cauſe 3' and on hearing of what was inſiſted on b 
« counſel on either ſide, the court declared the defendant's 
« eſtate called Hillderitone, and the lands thereunto be- | 
<« longing, inſiſted on by the defendant, in his anſwer, nth 
to be diſcharged. from manner of tithes, were 
« exempt from the payment of any manner of tithes ; and 
that right: of common upon Yealand Common was 
e appurtenant to the faid eftate called Hillderſtone, and 
« was likewiſe exempt from the payment of tithes, 
« AND it is thereupon this day ordered and declared 
dy: the court, that as to the defendant's ſaid eſtate called 
« Hiltderſtone, and the land and right of common thereunto 
“belonging, is declared by the court to be hows to from 
the payment of any manner of tithes as aforeſaid. 
„Tux plaintiff's bill ſhall! be, and is hereby, diſmiſſed 
« out of this court, with coſts of that ſuit, to be taxed by 
the deputy of his majeſty's remembrancer of this 
77 5 deu n Ros. PRICE, 
E ey „ FR. POE. 
16 Jer, G1LgERT.” 
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d Can of the PARI6HIONERS of the PaRIsA of Sr. , A 
ie PeTER's, within the DIOCESE of LONDON, concerning ix pul pens 
d SMALL I YTHES, Or ix tox up- 
; N on ſeveral Que- 
I ſtions reſpecting. 


THE preſent vicar of the faid pariſh having very much * payment 
enlarged, raiſed, and encreaſed the ſaid fal tithes in 

he ſaid pariſh, the ſaid pariſhioners deſire to be anſwered 

heſe following Queries, (viz, ) 


WHETHER the pariſhioners are to carry the fame to 1. Quzre, 
de vicar? or, Whether the vicar is not obliged to ſend Tithe Milk. 
or the ſame to the pariſhioners places of habitation ? 


] CONCEIVE the pariſhioners are not obliged to Anſwer. 
carry their ſmall tithes to the vicar, but he is obliged to 
etch them. ö | Ser) | 


How the tithe of calves is to be paid to the yicar, if . 2. Oe. 
bought and ſuckled-in home breed? Tithe Calves, 


FOR calves fallen in the pariſh, the tenth is due for Anſwer, 
iche, unleſs there be a particular cuſtom for tithing calves 

n the pariſh ; but for calves bought in, and ſuck]ers, no 

athes are due. | 

How the tithe of dry cows of the farmer's own, and - 3- ware, 


cows and horſes of others taken in to winter with hay and Tithe Con, 
ſtraw, is to be paid to the vicar? or, If any tithes due ? 


F — yy 454 hw we WU * 


* 


IF the farmer's own cows and horſes, and other perſons, Anfwer. 
re only fed in the winter upon hay and ſtraw, and not | 
grazed, I am of opinion no tithes are due; but if they 

ae grazed at all, tithes muſt be paid for ſuch grazing, 

ifter the rate of two ſhillings in the pound, according 

o the value of the herbage. % 


WrzTHEeR ſheep and lambs bought, and killed in the 
farmer's own houſe in a little time after ſo bought, ought Tithe Sheep, 


to pay tithe ? and, In what manner, if any? 
| I AM 


] - 


of {mall tithes. 
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TITHEs, 


_ Anſwer, | AM of opinion, that ſheep and lambs bought a A 
killed in the farmer's own houſe ought to pay tithe for | nue 
© ,_ time they were fed in the pariſh, after the rate of tu th 
+ . . Chilling in the pound of the value of the herbage, unle wi 
F there be any particular cuſtom in the pariſh for the pa n 0 
NY went of tithe for depaſturing of ſheep. nuſt be: 
hy nerd, "How lambs bred. and fattened, or kept for ſtores, oug Wat 
Tithe Lambs. to pay tythe ? and, At what age they are to be tithed ? the, w. 
uten Wi 
Anſwer, I AM of opinion, that tithes ought to be paid for laml therwa 
n bred and fattened for ſtores, and that ſuch lambs are tithe IP U 
able when they are able to ive without the ewes. beep, t 
6. How pigs are to be tithed, and at what age, and o ne not 
_ Tithe: Pigs, of what number the vicar can claim or demand one? ke ſuc] 
5 pare n 
19 PIGS are titheable when they can live without the ſow 
4 OM and the vicar is entitled to one in ten, unleſs by the Wa, 
A tom of the pariſh there be any other particular manner bat Kee 
| Hiking 8 TIT 
7. Qua " WurTHER the vicar can take tithe eggs and tichi atitled 
Tithe Eggs. Chickens both at one time, the chickens coming our of , 
eggs that were tithed before? | * 
I AM of opinion, if the vicar take the of eggs, he Mare 
F 3 _ not entitled to the tithe of the chickens coming out c 1 
| thoſe eggs of which he had tithe, | ir the 
8. Quarre, Watraer the vicar can take tithe for the farmer me 
Tithe Horſes. "OWN _— which 5 plough and oy and till their ow kn 
land Wich! * 
* TITHz 8 a are not due Goh 8 uſed rod oö 
awer. | 
: the farmer's own farm in the fame pariſh 
25 9. Gr, WHETHER the pariſhioners are to houſe thi fruit whe 
Poe Fruit. gatherech for the yicar, or ſet them out on the ground 
Where they are br er, . I loſt by the negle& of thy 
£5 _ vicar's | 1 ni Whether the vicar ſhall not be⸗ 
f * aid ] loſs ? 


+ 
* & 


| Ad 


| r1THES; | R205 


| AM of opinion, the pariſhioners are not bound to Anfwes 
touſe the tithe fruit, but the tithe fruit ought to be ſet out 
won the ground; but notice ought to be given to the 
eat when the fruit is gathered; and if it be ſpoiled by 
alon of his not Fetching away his tithe in due time, he 
miſt dear the loſs. : 


* 


WHETHER turnips which fattened ſheep ought to pay 10. Weres 
ihe, when the ſaid ſheep have paid tithe wool before, or Tie l uraips 
men with ſtore ſheep and lambs that will pay tithe wool 
therwerds ? 


IF the turnips are drawn, and afterwards eaten by Anſwers 
beep, tithes are due for ſuch turnips : but if the turnips 

re not drawn, but eaten upon the ground, no tithe is due 

kr ſuch turnips, but only a tithe herbage for ſuch ſheep 

zue not thereon, nor have any lambs in the pariſh, 


WHAT tithe of igeons are due to the vicar from thoſe 11. Quere, 
at keep them, and rent dove-houſes? | Tithe Pigeons, 


TITHES are due for young pigeons, and the vicar is Anſwer. 
tiled to the tenth of the value if they are ſold. 


WHETHER meadow land that has paid tithe graſs to 5. Quere, 
wether perſon, ought to py again for the after- Tie Graſs, 
ture to the vicar for the ſame year 


| AM of opinion, that the occupier, having paid tithes Anſwers 
ir the hay to the rector, ought not to pay tithe for the 
gitment of cattle to the vicar for the after-paſture in 


* lame years 
Middle-Temple, 
ito February 1719. 


| 


CON. PHIPPS: 


206 


Carr 10. 


The Or t- 

& 10 of Sir 
Cons rA& - 
Tixz Purrys 
upon feveral 

| Queſtions relat- 
ivg to the pay- 
ment of tithes. 


8 


2. ere. 


Anſwer. 


THE pariſh of South Mims not having at any time pai 


TITHES, 


their ſmall vicarial tithes in kind, but a rate of three WHE 
- pence per pound inſtead thereof, and the preſent vicar in paſture 
fiſting for the future to take the ſame in kind, they defir WM ſuch cat 
to be informed of the method and manner the law pre 
ſeribes for the payment of the ſame; whereas in this caſe TIT] 
there is no cuſtom to guide them in any- of the particu ture-grc 
How the tithe for depaſturing barren cattle is to b ay 
paid, whether according to the value of the ground, or th ſuch gre 
tenta penny for which ſuch cattle is ſold ? and, if in th | 
. laſt caſe, If the prime colt is to be deducted ? and, Whe Ir an 
ther it is to be paid according to ſuch proportion of ti feed upo 
as ſuch cattle feed thereon ? and, How ſuch proportion i priator ? 
to be made? or, If the vicar is in any caſe entitled to | 
tenth penny, unleſs by cuſtom ? | TIT] 
IF the occupier of the land takes in cattle of others t ceive wl 
- agiſt, the tenth part of the money received (as I take it) hay. 
payable : for agiſtment for his own cattle fed thereo 
tithes are to be paid, according ta the valus of the lane | =_ 
after the rate of two ſhillings in the pound for the tenth i non les 
the value on the feeding; to be eſtimated for the ti lives ? 


2. 2 


3. Quzze. 


they ſhall be fed: but I know of no ſuch rule of payi 
the tenth penny of what ſuch cattle is ſold for. 


Ir ground be eaten with profitable as alſo with barre 
and unprofitable cattle, if the greater part of ſuch cattl 
being unprofitable, ſhall free the reſt ? 


TITHE muſt be paid for the unprofitable, and tt 
profitable will not exempt the reſt. = 


Ir any tithes are to be paid for after-paſture, fallow « 
corn ſtubbles, or for any cattle or fattened oxen or the lik 
to be fed thereon, or for the milk of milch cows whe 
they go on ſuch after-paſture, fallow or corn ſtubble ? 


OF common right no tithes are to be paid for cattle f 
on after-paſture, &c. but the milk of cows, being of 4 di 
| f re 


\ 


ferent increaſe, will be payable while they go on ſuch after- 
paſture, fallow and ſtubble land. 


* 


WHETHER if barren cattle are fed partly upon after- 


raſture and partly upon paſture-ground, How the tithe of 
ſuch cattle is to be paid: 


4. Quzre, 


TITHE is to be paid for the time they feed upon paſ- Anſwer. 
ture- ground; and it is the pariſhioner's intereſt who claims 
any diſcharge, to diſtinguiſh how long they were fed upon 
ſuch ground, and how long upon after-paſture. 


Is any tithes are to be paid for milk of cows whilſt they 
feed upon hay, which before has paid tithes to the i impro- 


priator ? or, For, oxen fattened on ſuch hay only? 


5. Quære. 


TITHE muſt be paid for the milk of ſuch cows, the 
milk being of a different increaſe; but I do not well con- 
ceive what on aan be paid for oxen only e with ; 


Anſxer. 


WHERE barren cattle are fed upon common ground, 
the tithe is to be paid to the pariſh where ſuch com- 


non lies, or to the pariſh where the owner r of the cattle 
lives ? | 


6. Quzre 


CATTLE. 9 "OM upon common ground or , waſte 
whereof the pariſh is not certainly known, are by expreſs 
provihon, (2. Eliz. 16.) to pay tithes to the pariſh where 
de owner lives: but I think it is otherwiſe where the 
pariſh is certainly known. 


Anſwer. 


le hole? are wy be bald for cattle killed and eaten 7. Quare. 
e? or, For the milk of cows eaten in the 


THIS circumſtance lows will not carry any excep- Anſwer, | 
tion, 


. the tithe of milk is to be paid? Whether « every 8. Quære. 
tenth part of eve ery time of milking, or every tenth meal 


« milking ? and 


obliged to give notice of every * 


* 2e. 


11. Odere. 


12. . 


TITHES: 


of milking conftantly every day, at fuch à time or li6ury 
is ſufficient? and if the tithe of the milk be not fetched 


away by the vicar, What is to be done with it? 


IT e adjudged, that of common right the tenth 
meal ought to be ſet out by the pariſhioners at the 
common milking-place ; and though I think the law does not 


: require notice of the ſetting out, yet as to fetching it 


away i it is neceſſary, to render the vicar inexcuſable. 


Where milk cows feed partly in one pariſh; If the tithe 
of the milk is to be ne in that pariſh _ whete * 
milk od, of F a N 3 | 


I THINK the tithe of milk ought to be paid in cach 
pariſh for the time the cattle are fed there. 


Wan the tithe of lambs, pigs, and 1 is to be 
paid! If the pariſhioner hath not ten lambs in the year, 
Are any tithes to be paid? and as the cuſtom of the pariſh 
is to ſuckle all their lambs till fat and faleable, If, in this 
caſe, the vicar can oblige the pariſhioners to pay tithe for 
2 lambs 2 they are Stuck led and fit for market; or the 

d, or only as they fall and are able to 
der without their — a 


OF common right they are titheable when ts; 


and they can live without the dam: If fewer than' ten, 
ene. ee eee ee 


Warrnun any tithes are due for lambs that fall ug 
fore Ladyday next, from which time the vicar had given 
notice to take his. W ä 


T tare bea 54 ors compoſition which hath included 
all ſorts of tithes, I apprehend that no tithes will be due 


| for lambs that fall after Ladyday next, from which time 


the vicar hath given notice to take his tithe in kind. 


"Wars ewes are 13 FART one e pariſh to 3 
ready to lamb; or ewes having juſt lambed, with. Hep 


— 5 


88 3 25 


ch 


2 £ 8. 8 


IT RHEs. 


lambs, If any tithes be due to the vicar for ſuch lambs 
not fallen in the pariſh, or fot lambs fallen from ſuch ewes 
that have fed altogether in another pariih ? 


No anſwer to this. 


| WhtrTax deer or conies in a park which the occupier 
rents, and makes profit of the ſame deer and conies by ſale, 
pay any and what tithes ? 


OF common right no tithes are due for deer or conies ; 
and I do not know of any authority in law that alters the 
rule, though profit be made of them by ſale. 


Ir underwood, uſed only in fuel for the houſe, and in 
fencing the ground, pay any tithe ? or, Whether the ſame 
made into faggots, and ſold, pays to the vicar, and how ? 
and, Whether the tithes of willows, haſles, birch, elder, 
thorn, &c. are vicarial tithes? | 


UNDERWOOD fo uſed is looked upon to be diſ- 
Charged from payment of tithes, either per legem terre, 
or by preſcription; but made into faggots, and fold, is 
titheable : but as wood is e/feemed a great tithe, I think, 


13. Quzre, 


Anſwer, 


14. Quere. 


Anſwer, 


without uſage to the contrary, it is payable to the impropri- 


ator, and not to the vicar. 


IF turnips are vicarial tithes, and if any tithes be due, 
where it is a ſecond crop of the ground that hath paid 
tithe before, or where they are eaten by profitable cattle ? 


TURNIPS are eſteemed a ſmall tithe, and may as ſuch 
be payable to the vicar, if entitled thereto by uſage or en- 
duument; and by preſcription the pariſhioner may be diſ- 
charged from payment for a ſecond crop. 


Ir any of the above-mentioned tithes (of which there 
hath been no cuſtom or uſage for the payment thereof) 
be not ſet out or paid, Whether the vicar hath any remedy 
by 27. Hen. 8. c. 20. or by the late ſtatute for the better 
recovery of ſmall tithes? or any other, and what, re- 
medy in this caſe? - 


15. Quare. 4 


Anſwer, 


OL. II. P THE 


21⁰ | TitNts. 


Anſwer. IE vicar's proper remedy would be by à bill in the 
court of exchequer. | | 


— 


Case 11. Is Grace Edward duke of Norfolk is ſcifed. of the 
The inhabitants manor of Gloſſop in the county of Derby, and of 


3 e. the rector) and parſonage impropriate of Gloſſop and 


mote from the Gloſſop Dale, and of the advowſon of the vicarage of the 


pariſh church, church of Gloſſop and Gloltop Dale, heretofore belonging 
having, after to the late diflelved monaſtery or _ of Baſweeke, 


continual pay - alias Bayſwarke, in Wales; which rectory of Gloſſop 
—.— Dale, and advowſon of the vicarage of Gloſſop Dale, 


- of time, refuſed Was granted to George earl of Shrew{bury, an anceſtor of 
to pay the fame, his Grace, by letters patent dated 6th October, 29. Hen. 8. 
ypon N THERE are in the pariſn of Gloſſop (beſides the town- 

ee beine ſhip of Gloſlop) ſeveral ſmall harnlets or villages, ſuch as 
extra-parothiaa Ludworth, Chiſworth, Chinley, &c. ſome hoot to, 
— Mr. Booru's and others {particularly Chinley) at a conſiderable diſtance 
Orion, from, the townſhip of Gloſſop, and the pariſh church 
pcs. +5" poo were; and the inhabitants of and owners or farmers of 
agents and te- land in all theſe hamlets, and particularly the inhabitants 
nants of the of and owners or farmers of land in the hamlet of Chinley, 
-reftory adduced have, till very lately, always paid their great or corn tithes 
in the following to the duke and his anceſtors, and have likewiſe paid the 


_ — Eaſter · dues and ſmall tithes to the vicar. 


the right of title? 
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OR. 15, 1745- THE duke of Norfolk, by indenture of this date, de- 
| miſed to John Moult of Chinley, in the manor of Gloſ- 
op, in the county of Derby, gentleman, all thoſe the 

-tithes of corn of him the faid duke yearly. arifing or hap- 

pening within the tiching hamlet of Chinley in the'manor 

of Gloſſop aforeſaid (cxcepy to the ſaid duke, his heirs and 
athgns, all the tithe wirhin the eſtate of George Ward in 

„ __ the; hamlet of Chinley aforcfaid, and alſo all ſuch — 
oer otticr Gbanpe sei for” tithe hay or otherwiſe; as for- 
| y had been, or then or thereafter ſhould be due and 

papable for the fame out of the ſaid premiſes), to hold 

the tithes of corn aforeſaid (except as before excepted) to 

the faid John Moult, his exccutors, adminiſtrators, and 

aſſigne, from the 2d of February then laſt, for the term 

of "twenty years, at the annual rent of 161... 


THE 


TITHES, 


Tux great tithes of ſome of theſe hamlets have ſome- 
times been taken for the rector in kind, but have been 
moſtly from time to time let to perſons who farmed the 
fame from the rector, at a certain yearly rent, as in the 
caſe of the leaſe taken by mr. Moult from the preſent duke 
of Norfolk; and ſuch perſons have either taken the tithes 
in kind of the owners or farmers of the lands, or elſe have 


come to an agreement with them for their paying certain - 


yearly ſums in lieu thereof. 

Mn. MovuLrT, after taking the leaſe from his Grace, 
did from time to time make agreements with ſeveral of 
the owners or farmers of land in the hamlet or tithing of 
Chinley, for their paying him certain yearly ſums for hole 
tithe corn, &c. in Chinley, as ſet forth in the account 
thereof made out by him, and contained in the paper left 
herewith, marked (A). | 
Axo the owners or farmers of land with whom mr. 
Moult made thoſe agreements, did yearly, from time tv 
time, pay the ſums agreed to be paid by them, till the 

year, when they all refuſed to pay the ſame, upon 
pretence that they are not within the pariſh of Gloſſop, 
and that their hamlet is extra- parochial; and they pretend 
to be exempted from the payment of all tithes, by virtue 
of ſome grant or charter prior to the grant made to the 
duke's anceſtor ;' and they alledge, that what they have from 


time to time paid, has been paid by them in their own 


wrong, as not being within the pariſh of Gloffop, and 
therefore not ſubject to the payment of tithes to the rector 
of the ſaid parilli; and upon theſe pretences they refuſed 
to pay any more tithes for their lands. 

As to Chinley being in the pariſh of Gloſſop, we find, 
that by a conveyance, dated 24th June, 26. Cha. 2. made 
by one John Greene to one John Moult, that John Greene 
is deſcribed to be of Chinley-End in the pariſn of Gloſ- 
ſop in the county of Derby; and John Moult is deſcribed 
to be of Chinley in the faid pariſh of Gloſſop and county 
of Derby; and the land conveyed by this deed is therein 
deſcribed to be ſituate in a place called the Maregreene, 
within the — of Mainſtonefield, alias Chimeleys, 
alias Chinleys, in the faid pariſh and county of Derby afore- 


faid: and we do not doubt but to make it appear, by other 
old deeds of the like nature, that Chinley is mentioned to 
be in the ſaid pariſh of Gloſſop; and the common repute 
of — country is, that this hamlet of Chinley is in that 
pari | 
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_ In an old account, or copy of an account, of Robert 


Aſhton, for the rents, iſſues, and profits of the manor and 
rectory of Gloſſop for a year, ending the zoth September 
1658, the ſum of 311. 7s. is ſet againit Chinley, as the ſum 
which he charged himſelf with, and which, by the accounts 
which follow after, ſeem to be for the tithes of that ham- 
let: but this account is not ſigned by any perſon. 

Ix the account, or copy of the account, of John Wag- 
ſtaffe, for the rents, iſſues, and profits of the rectory and 
manor of Gloſſop for one year, ending 1ſt March 1672 

(and marked at che bottom, „13th March 1972, concord. 
& et ex arte John Halton”), the accountant charges himſelf 
with 20s. as received for the tithes of Chinley. 

». ALL which accounts, or copies of accounts, although 
not appearing to be originals ſigned, yet ſeem to bear the 
face of ſome antiquity. | * 

Ix the rental or account of John Wagſtaffe of the ma- 
nor and rectory of Gloſſop, with all the rents, iſſues, 
and profits, belonging to Jane dutcheſs-dowager of Nor- 
folk, anno dom. 1690 (and which at the end thereof is 
marked“ 16th May 1692, this account was ſeen and 
& allowed by me, J. Norfolk; —and which, as to the 
name,. is of her own hand-writing), the accountant 
charges himſelf under the title Tithe Corn Rents, 1690, 
« Yearly Rent,” thus: « Chinley, George Ward, 211. 10s,” 

Ap in the rental or account of the ſaid John Wag- 
ſtaffe of the manor and rectory of Gloſſop, with all the 


rents, iſſues, and profits, belonging to Jane dutcheſs-dow- 


ager of Norfolk, anno dem. 1691 (and which, at the end 
thereof, is marked“ iſt Auguſt 1693, this account was 
* ſeen and allowed by me, Jane Norfolk ;''—and which, as 
to the name, is of her own hand-writing); the accountant 
charges himſelf under the title, « Tithe Corn Rents 1691, 
« Yearly Rent,” thus: « Chinley, George Ward, 211. 10s.” 
As we believe it can be made appear, that the owners 
or farmers of land in the manor of Chinley have always, 
within the memory of the oldeſt man now living, paid 
their great or corn tithes to the duke of Norfolk and his 
anceſtors, and that they and the inhabitants within the ſaid: 
hamlet have likewiſe paid the Eaſter-dues and ſmall tithes 
to the vicar of the ſaid pariſh of Gloſſop, and that we 
have ſuch evidence as before is ſtated- of the hamlet of 
Chinley being within the faid pariſh: _. 
WHETHER the owners or farmers of land in the ſaid 
hamlet of Chinley are not obliged to pay their great or 
6 : corn 
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corn tithes to the duke of Norfolk or his leſſee ? and, if 
What will be the beſt method to compel them to pay the if 
ſame? and, Whether by action or ſuit in the duke's name, 
or in that of the ſaid John Moult, his leflee ? 


I AM of opinion, that the occupiers of land in the Anſwer. 
hamlet of Chinley here mentioned are obliged to ſet out 
or to account for their great tithes to his Grace the duke of 
Norfolk, or his leſſees. I have known old rentals and 
ſtewards accounts, found in evidence-rooms, or among 
old papers, much more obſcure than theſe papers here 
ſtated, allowed in evidence upon caſes of quit-rents, and 
other ſuch uſes, by the late lord chancellor the earl of 
Hardwicke; and as the duke of Norfolk is here ſtated to 
be entitled to the rectory, and is as ſuch lay impropriator, © » 
I think his Grace is clearly entitled to have theſe tithes ſet 
out, either to him or his leſſee. £4 

Tus beſt way is to file a bill in the exchequer againſt 
the principal farmers in the name of the duke's leſſee, 
mr. John Moult. I will give mr. Wilmot the form of a 
proper bill. As mr. Moult's term will expire in five or 
ſix years, his Grace may be alſo made a co-plaintiff with 
him. 


Lincoln's Inn, JA. BOOTH, 
3% Fuly, 1759. 


CAS 12, 

' HE queen by her letters patent, 2 nee yo 
roth January, 42. Elia. T — 70 at Weſtminſter — 
this day, in conſideration of 4. s. paid into her exche - the inattention + 
quer by George Auſteene and William Minterne, did give of 3 
and grant unto the ſaid George Auſteene and William ue 


. fluctuation of 
Minterae all that the manor or farm of Trottefworth, the title to, 


that manor, paid their great tithes to the proprietor of the reQory of E. for about fifty 
years—The Or IN o of Mr. Boorn, Whether this ſucceſſion of payment would operate 
in bar againſt a grant made by queen Elizabeth of theſe tithes ? | 


* 
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in the county of Surrey, with all and ſingular the rights, 


members, and appurtenances thereunto belonging, in the 
tenure or occupation of James Bende, or his aſſigns ; 
and all houſes, edifices, lands, tenements, 'meadows, 
paſtures, leaſowes, commons, feedings, ſituate in the 
pariihes, villages, or fields, of Egham and Thorpe, or in 
any of them, in the ſaid county of Surrey, to the ſaid manor 
or farm of Trotteſworth in any manner belonging or 
appertaining; and all 3 and profits of courts to 


the ſame manor of Trotteſworth, parcel of the poſſeſſion 


of the late monaſtery of Abendown, in the county of 
Berks ; and alfo all and fingular the meſſuages, mills, 
houſes, edifices, buildings, barns, ſtables, dove-houſes, 
yards, orchards, gardens, ihops, cellars, &c. tithes of corn, 
grain, and bay, wool, flax, hemp, and other tithes whatſo- 
ever, as well great as ſmall, oblations, obventions, fruits 
and profits, waters, fiſheries, &c. | 
Tuts manor has had a great owners ſince the 
above grant, and there have been as many ſeveral convey- 
ances of it, wherein the tithes have been particular] 
mentioned in every ſuch conveyance down to the laſt ed 
It was in the poſſeſſion of the family of the Machels', in 
Lancaſhire, a great many years. I homas Forſter, eq. 
is the owner cf the manor now, and can deduce a regular 
title from the grant ; but as it is very veluminous, his 


ſolicitor did not think there was occaſion, upon the preſent 


queſtion, to be fo particular. | 

Eaſter Term, 4. Car. A RECOVERY was ſuffered of 
the manor of 'I rotteſworth, and the tithes are particularly 
named to paſs therein: and by the deed, dated 29th April 
1629, to lead the uſes of the faid recovery, it is declared 
to be to the uſe of J. Machel the younger, of Wendover, 


13th July 1689, Tux ſaid J. Machel made his will, 
executed in the preſence of three witneſſes, and gave to 
his ſon J. Machel all his real eſtate in fee, and appointed 
him executor thereof, | 

3d Auguſt 1728. J. Macner, ings rs the deviſe of 
his eſtate in London, gives all the reſt of his meſſuages, 


lands, tenements, and real eſtate, whatſoever, in which 
Trotteſworth muſt be included, to his wife for life; 
remainder to T. Machel the elder, of Wendover, in tail; 
remainder to L. Machel, of Weſtmoreland, in fee. 
By indentures 
Machel, eſq. and 
Deborah 


zoth October and iſt November 17 55 
of leaſe and releaſe between the ſaid L. 


TITHES. 


Deborah his wife, of the one part, and Charles Simes and 
Samuel Meredith of the other part, the faid L. Machel, 
in conſideration of 3160l. paid to him by the ſaid Charles 
Simes, did grant and releaſe unto the ſaid Charles Simes 
and Samue] Meredith, and their heirs, all that the manor 
or reputed manor of Trotteſworth, &c. (the names of the 
fields are particularly mentioned, and the quantity of acres) ; 


all which faid manor, meſſuages, lands, tenements, cloſes, 


incloſures, wood-grounds, and waſte and common, were 
late the inheritance of J. Machel, alias Columna J. Machel, 
clerk, deceaſed, who was the only ſon and heir of J. Machel, 
Junior, eſq. deceaſed, and by the faid F. Machel, clerk, 
were deviſed to his wife for life (who is ſince dead), 
with remainder to J. Machel, late of Wendover, in tail 
male, who died without iſſue, remainder to L. Machel 


in fee, as before- mentioned, to hold to the ſaid Charles 


Simes and Samuel Meredith, their heirs and aſſigns; 
but as to the eſtate of the ſaid Samuel Meredith, in truſt 
for the ſaid Charles Simes, his heirs and aſſigns, for ever. 
Covenant to levy a fine ; and executed by all the parties. . 
Eaſter, 24. Geo. 2. INDENTURES of a fine between 
Charles Simes and Samuel Meredith, plaintiffs, and L. 
Machel, eſq. and Deborah his wife, deforceants, of two 
meſſuages, fourteen gardens, two hundred acres of land, 
ſeventy acres of meadow, one hundred and forty acres of 
| paſture, forty acres of wood, and two hundred acres of 
furze and heath, with the appurtenances, in the pariih of 
Egham and Thorpe, and of all manner of tithes whatſoever, 
yearly coming, growing, or renewing, from and out of the 
ſaid premiſes. | Fe 
In the year 1752 the faid Charles Simes became a 
bankrupt ; and in the year 1758 the manor and farm of 
Trotteſworth, and all and every the manors, meſſuages, 
lands, tenements, and premiſes, &c. late of L. Machel, 
which were deviſed to him by the will of ]. Machel, &c. 
were ſold by the aſſignees of Simes, and legally conveyed 
to T. Forſter, eſq the purchaſer, 1 
THis manor having been in the hands of perſons who 
lived remote from the place, and being frequently in 
mortgage, or in the hands of aſſignees — 4 commiſſions 
of bankruptcy, it has had the misfortune, till very lately, 
to be in a continued ſtate of diſquiet; the title-deeds have 
not been attended to; the tenants of the manor, notwith- 
ſtanding the grant and other conveyances, have paid tithes 
to the owner of the rectory of Egham (in which pariſh the 
P , 
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. manor of Trotteſworth lies) — thy radG 
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1 
- 


The tenants uſed ſometimes to repine at pa ing the tithes ; 
but the owners of the * being gentlemen of la . 
fortune, they were afraid of oftending them, and ſo paid e 
tithes rather than contend the matter. F 
Mx. FoxsTER, upon his diſcovering that the tithes 
were purchaſed with the manor, ſhut his gates this year 
againſt the farmer of the tithes, to prevent his taking his 
tithe hay off the premiſes; and mr, Forſter having 
privilege of parliament, they did not chuſe to enter for - 


yer tenants of the manor of Trotteſworth for the 
of about fifty years have paid tithe to the rectory of 

ham, Will that cuſtom deſtroy the grant of queen 
Egham? and give a right to the owner the the rectory of 


I HAVE conſidered this Caſe, and I doubt whether 
things have been ſufficiently ſcrutinized into to be ripe 
for a clear opinion. In queen Elizabeth's grant, ſtated 
above to be dated 10, Januar. anno reg. 42. there are 
clear words importing a grant of all tithes of corn, grain, 
and hay, and wool, flax, hemp, &c.; and I do not doubt 
but ſhe had them in her power to grant; but you. muſt be 
able to prove that ſhe had title thereto. 

Now it is poſſible that the reQory of Egham (in 
which pariſh you ſay theſe lands lie) was appropriated to 

ſome Religious Houſe, and by the diſſolution of monaſteries 
canie to the crown, perhaps with the manor. 

Ir the crown granted away the rectory, OED the 
tithes of this manor, or.of the lands parcel of this manor, 
it will be well; and therefore you will have nothing in 
the Caſe that will make againſt you but the length of time 
that the lay rector has been ſuffered to enjoy, or rather 
to take, thoſe tithes ; from whence a preſumption will be 
rp to be made to ariſe, that ſome former owner 

has regranted the tithes to tae rectory, or that they 
are ſome other way re-united to the rectory. As to this 
Caſe being within the ſtatute of limitations, I incline to 
think that, ſtrictly ſpeaking, it is not. 


I TAKE 


| TITHES. 


1 Tart it to be law; that if a lay rector (much more if an 
eccleſiaſtical one) omits to gather his tithes for twenty 


years, and then brings an action of debt for ſubſtractions 


of tithes on the ſtatute of Edw. 6. or files his bill in equity 
for an account, that there the ſtatute of limitations cannot 
be pleaded in bar of either of the ſuits; neither can it be 
ſaid; that he hath been diſſeiſed of his tithes; for though the 
tithes have been withheid from the rectory, yet he has not 
been ſo put out of poſſeſſion, as that he has been ouſted with 
expulſion of that poſſeſſion; and that ſuch poſſeſſion has 
been held from him by the owner of the lands as it were by 
ſtrong hand, and with ſuch uninterrupted continuance as 
a difleifor is ſuppoſed to hold with when he enters ano- 
ther's freehold and holds it againſt the A nolens volens, 
for twenty or thirty years. 

IT is a rule upon theſe ſtatutes, that no title or intereſt 
is barred but what is turned to a right and actually diveſted; 
but where there is any thing like an actual ouſter, there 
the eſtate is diveſted and turned to a right, It is for this 
reaſon that it hath been held, that where a diſſeiſor enters 
into land aperto manu claiming the freehold, and continues 
above. twenty years in poſſeſſion, and then, ſome time 
afterwards, the diſſeiſee enters again upon him, that is a 


ſufficient title to recover upon in ejectment, as that gives 


the right of poſſeſſion though not the right of action. 
But the preſent is a very different caſe ; for here appears 
to have been no ouſter, If you can ſhew that the rectory 
or the tithes was in leaſe at the time of queen Elizabeth's 
grant ; that is, that they had been leaſed by the monaftic 
body, or by the king, after the diſſolution, for ſome long 
term, that had continuance long after queen Elizabeth's 


grant; you would go a great way towards accounting 


for the occupier's acquieſcence in paying of tithes ; 
for then the words, © all tithes of grain, corn, hay, &c.“ 


in queen Elizabeth's grant, would mean the reverſion 


(after 
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- (after the expiration of the term) of all tithes of corn, 


grain,  &c. ; and then the caſe would be no more than 


this: The abbot or the crown makes a leaſe of the rectory, 


or of the tithes, to 4. for ſixty, eighty, or one hundred 


years; then the queen grants the manor of theſe lands, 
and all tithes of corn, hay, &c. to Auſteene and Minterne 
in fee ; and then king James 1. grants the rectory and 

tithes to J. S. in fee; and thereupon J. S. purchaſes 
in the leaſe, and takes an aſſignment thereof in the name 


of a truſtee ; there the owners of the rectory would be 
entitled to the tithes of this manor of Trotteſworth as 


long as the leaſe had continuance z and from thenceforth 


thoſe deriving under the grantees of the manor would be 
entitled to retain them. 

Ir you cannot account for the reQory's having the 
tithes this way, they will argue ftrongly, that the length 


of time forms a preſumption that there hath been a re- 


grant, and alſo a re- union; though ſome ſcrupulous land 
occupiers take it to be againſt conſcience not to pay tithes 
to their rectors. If you could fhew any time when the 


payment of them was ſo much as conteſted, it might have 
its uſe; but it muſt be left to a jury. 


1 JA. BOOTH. 
Auguft 17, 1763. 
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1 HAVE peruſed this abſtract. I poſtpone the conſider- 
ation of the matters that relate to the title of the ſeveral 
purchaſes made by the Benſons (moſt of which ſeem to 
have been pretty regularly tranſacted), in order to exa- 
mine into that which is the moſt material point, touch- 


ing the force and efficacy of thoſe conveyances which of exchequer 


any body, bound by the decree of the court of exchequer 
of the 8th December 1759, and now amenable by the 
proceſs of the court, is able to make to the intended 
purchaſer. The general title is governed by the wills of 
John Benſon ſenior, dated 24th January 1716; of 
John Benſon junior, dated 29th June 1739; and of 
Peter Benſon, 2d May 1743. The will of this laſt 
extends to the greater part of the eſtate ; and therefore 
I will conſider it the firſt. | 

I Have called for and inſpected an exact copy of this 
will. In the beginning of it the teſtator gives various 
legacies. Then he ſays expreſsly, „I do hereby charge 
« all my meſſuages, lands, &c. and all other my real and 
« perſonal eſtate, with the payment of the aforeſaid 
« legacies and ſums of money which I have by this my 
will given to be paid.” Then he gives ſuch lands 
as he then ſtood ſeiſed of, and which had been purchaſed 
by him fince the death of his father, unto his brother 
Thomas Benſon, his heirs and aſſigns, ſubject to the 
payment of the aforeſaid legacies and ſums of money; 
and as to ſuch lands, tenements, and hereditaments as 
came to him by deſcent, deviſe, or otherwiſe, from his 
faid late father John Benſon deceaſed, he gives the ſame 


to John Buckland and Narciſſus Hatherley the younger, 


and 


„ 


Casr To 


Mr. Boorn's 

Or ix tox, In 
whom the legal 
title to an eſtata 
directed to be 
ſold by a decree 
of the court 


was veſted, 
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and their heirs for ever, to and upon the ſeveral uſes 
following, viz. to the uſe of the ſaid Thomas Benſon 
his brother for ninety-nine years, if he fo long live; 


the remainder thereof to the uſe of the aforeſaid John 


Buckland and Narciflus Hatherley, their heirs and affigns, 


during the natural life of the ſaid Thomas Benſon, the 


better to ſupport the contingencies aſter limited; the 
temainder, after the death of the faid Thomas Benſon, 


ds the uſe of his brother John Benſon, ſon of the "ſaid 
Thomas, for ninety-nine years, if he ſo long live; the 


remainder thereof to the uſe of the {aid John Buckland 


and Narciſſus Hatherley, their heirs and aſſigns, during 


the life of the ſaid nephew John Benſon, the better to 
fupport the contingencies after limited ; the remainder, 


after the death of the ſaid John Benſon his nephew, to the 


uſe of his firſt and other ſons in tail male ſucceflively 
and for want of ſuch iſſue, to his nephew Peter #7 i 
another ſon of the faid Thomas Benſon, for ninety-ni 

years, if he ſo long live; the remainder thereof to the ule 
of the faid Buckland and Hatherley, their heirs and afligns, 
during the life of the faid Peter Benſon his nephew, 
the better to ſupport the contingencies ; the remainder, 
after the death of the faid Peter Benſon his nephew, 
to the uſe of his firſt and other ſon and ſons ſucceſſively 
in tail male; and for want of ſuch iſſue, to the uſe of the 
third, fourth, fifth, and every other ſon and ſons of the ſaid 
Thomas Benſon lawfully to be begotten in like manner 
as aforeſaid ; with remainder alſo in tail male, one after the 
other, according to ſeniority of age, the elder of ſuch ſons, 


and the heirs male of his body, to be preferred to the 


-younger, and the heirs male of his body; and for want 
of ſuch iſſue, to the uſe of John Stafford, ſon of Robert 
Stafford, for ninety-nine years, if he ſo long live; 
with remainder to the aforeſaid truſtees for his life, to 
preſerve the contingent remainders; with remainder to his 
N | iſſue 
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iſſue male in ftrit ſettlement; wich many remainders 
over of the like nature. 

Nov, whenever legacies or ſums of money are, by will, 
charged on lands, there courts of equity may, and always 
do, direct a ſale; but decrees do not bind the land; 
they only bind the perſon : and where the perſon againſt 
whom the decree is pronounced will not obey it, the court 
will commit him, or, for the contempt, will order ſequeſtra- 
tion ; but as equitas agit in perſonam non in rem, the eſtate 
in the land cannot be altered by the decree, but muſt be 
conveyed or transferred by the party, ſa far as he has 
any intereſt therein, by ſome formal deed or conveyance 
proper to that end. And where the fee is in abeyance, 
or in contingency, and the perſons for whom it was intended 
are not in eſſe, infants or inſanes, or abſent out of the realm, 
or not before the court, and fo not bound by the decree, 
there regularly there can be no conveyance had. And 
though the court directs, that ſuch and ſuch lands ſhall be 
ſold, yet if it ſo happens that there are no truſtees ap- 
pointed to make the fale, and if the legal eſtate is thus 
fettered and entailed that nobody is in eſſe, or can be met 
with, that can transfer that legal eſtate to the intended 
purchaſer, there the ſale can never take place effectually, 
for want of proper conveyances ; and the only way left is, 
to ſet afoot ſome expedient for the having the aid of the 
legiſlature under the ſanction of an act of parliament. 
But courts of equity have only judicial, not legiſlative, 
authority. 

Now, as to ſuch of the teſtator Peter Penſn's 
lands as he had purchaſed fince the death of his fa- 
ther, the teſtator gives them to Thomas Benſon his 
brother in fee. This Thomas Benſon is abſent out of 
the realm, and is not anſwerable by the proceſs of the 
court. If you can get him to execute proper convey» 


ances, 


11TIt. 
ances, whereby to fetch the fee out of him, and he will 
do this of his own accord, it will be very well ; but you 
cannot compel him to it ; and till be does it, the fee will 
be outſtanding. _ + | | | 
- TrEx, as to ſuch of the teſtator's lands as came 
to bim by deſcent, deviſe, &c. from his father, they 
are given to Buckland and Hatherley, and their 
heirs, - to particular uſes. The legal eſtate will follow 
the uſes. Buckland and Hatherley are but pipes, and 
take no eſtate. Then the firſt eſtate in the uſe is in 
Thomas Benſon the abſentee for ninety-nine years, if 
be ſo long lives. This eftate muſt be fetched out 
of him by ſome actual conveyance, which I ſup- 
poſe you cannot have, no more than the fee in the 
other parcel; and till it is transferred by ſome conveyance 
It will be outſtanding. The eftate of freehold is in'the 
truſtees. You may have a conveyance of this eſtate under 
the decree, becauſe Narciſſus Hatherley, the ſurviving 
truſtee, is a party to the ſuit, and bound by the decree ; 
but this eſtate is to endure only during the life of Thomas 
Benſon. The remainder for ninety-nine years in John 
Benſon the ſon, if he fo long lives, you may have, if he 
is of age, he being a party; and ſo of the remainder for his 
life in the ſurviving truſtee Hatherley. But then, as to 
the inheritance in tail, which is ſettled in remainder on 
John's firſt ſon, I do not find there is any ſuch ſon in 2/7, 
or if he is, he does not appear to be a party to the ſuit ; 
neither is it known to me, whether, if any ſuch ſon there be, 
that ſon is not now an infant, which is moſt probable. 
In either of theſe caſes you will fail of a proper convey- 
ance ; and till that is had, the fee will be outſtanding. 
It is material to enquire into the truth of this fact about 
there being any ſon of John's in eſſe, and whether he is 
8 of 
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of age, for the reaſons in the margin, But as he probably 
is either not in eſſe, or under age, there will be a full ſtop 
to every chance of being able to have a proper conveyance 
till he is of age; and I might go through all the eſtates 


of all the remainder-men in like manner, to ſhew they muſt 
actually be conveyed. 


I own the charge by the teſtator of theſe legacies on 


his lands creates a lien, and a court of equity may appoint 
a receiver, and order the rents and profits to be applied to 
keep down the intereſt of the legacies ; but a court of equity 
cannot create an eſtate ; nor can it, of its own authority, 
transfer any eſtate or intereſt out of the perſon in whom it 
is inveſted by law, otherwiſe than by ordering that perſon, 
if a party to the ſuit and before the court, to execute preper 
deeds, whereby legally to transfer ſuch eſtate ; and if he 
diſobeys, they may puniſh him for his diſobedience. 
But his compliance only can make a purchaſer ſafe, and 
give him alegal title to the eſtate. | 
I posTPONE all other conſiderations till I am informed 
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Tf there is a firſt 
ſon of John is 
efſe, and he is of 
age, and a party 
to the ſuit, and 
bound by the 
decree, you may 
oblige Hather- 
ley, the ſurviv= 


to join in proper 
acts to ſuffer'a 
recovery, which 
will bar all the 
ſubſequent re- 
mainders in this 
part of the 
eſtate ; but the 
term of ninety- 
nine years in 
Thomas Ben- 
fon, which go- 
verns the eject - 
ment, will be 
left in him, and 
cannot be af- 
ſected by ſuch 


how far it is practicable to get a conveyance, or a conſent **<VY- 


to an act of parliament, from Thomas Benſon ; and 
whether any ſon of John Benſon is of age, &c. 


Lincoln's Inn, JAS. BOOTH. 
- July 16, 1762. 


T HOUGH the deed of the 23d of May 1704 is either 

loſt or miſlaid, yet the evidence thereof from the fine 
levied in the Eaſter Term after the aforeſaid 23d May 
1704, and from the articles of the 15th January 1716, 
and eſpecially from the recital in the faid deed of the 
15th April 17 22, is ſo ſtrong, that I think it would be 


a ſufficient 


Cast 4. 
The Oris 10x 
of Mr. Boots 
upon the im- 
portance of a 
deed loſt or 
miſlaid to de- 


ducing the title - _ 
to an eſtate 
agreed to be 
ſold.— Alſo, his advice upon the mode of contraQting to be purſued by the purchaſcr, here 
. a decree for ſale, made in a cauſe inflitutcd ſome years previoully to the contract, had never 
been obeyed. 


Tir. 


- aſufficient foundation to recover in ejectment againſt any 
done claiming title under Ifabella, the wife of mr. Thomas 
ab Stonor the father, or either of them, or their heirs a 
and though i in inſpecting a title in behalf of a purchaſer 
| Kt is neceſſary to be more exact, becauſe a purchaſer pays a 
price for an indiſputable title, yet where caſes of this kind 


happen, that material deeds are miſlaid, I do not think a 


- .__, itleisto be rejected on that account. But the better way 
.- ſeems. tobe, to inform the purchaſer, that the title may be 


ſufficient to ſupport itſelf, if he is ſatisfied he is dealing 


- with perſons of worth and credit, and ſuch as are not likely 
tt miſrepreſent the ſtate of the title, or deceive him in it; 


but whenever the purchaſer has reaſon to ſuſpect that 


dere is any unfair dealing, he is to be upon his guard when 


e he is told that any particular or material deed is not forth- 


| coming, becauſe the ſuppreſſion thereof may be by deſign, 
and to conceal the real contents thereof from his knowledge. 


Tf therefore mr. Andrews, the intended purchaſer here, 
is ſatisfied as to the integrity of the vendors, and the 


Fairneſs of the agents, I ſhould not think this title a bad one, 


purely on account of the loſs of the deed of the 23d May 
1704. But there is another matter E more conſequence 
that muſt be attended to. 


Isx the ſtate of the deeds and evidences relating to theſe 
five houſes on this abſtract, there is mention made of a 
decree in chancery in 1742 againſt mr. Loggin, for the 
ſale of the premiſes, before a maſter, to the beſt purchaſer. 
I do not find any proceeding has been carried on before 
the maſter upon the foot of this decree. But I apprehend 
it is abſolutely neceſſary to proceed thereon, and that no 
purchaſer will be ſafe in taking a conveyance from the 
heir of mr. Loggin, the executors of mr. Stonor the father, 
and the preſent mr, Stonor, without its appearing that he 


is the beſt purchaſer that did appear before the maſter; 
and that the eſtate was fairly fold before that court, for 
Ge -Salk, price hat could be hed For. tho- fame, Mr. 


Stonor's 


t . . ̃ ũĩp.! ¶ 
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Stonor's infant ſon has for this purpoſe been made to file 
his bill againſt all the aforeſaid parties; and as, under the 
truſts of the deed of the 1 5th April 1732, he has a right 
to have theſe premiſes ſold for their moſt extended value, 
and to have the money to ariſe by that ſale applied to pay 
off the incumbrances affecting the eſtate ſettled on him 
on his father's marriage; and as the court has made a 
decree for that purpoſe, and by that decree has marked 
out a method for the ſale of the premiſes in the faireſt 
manner and to the beſt advantage ; I find myſelf obliged to 
tell the intended purchaſer he is not ſafe in the preſent 
method of proceeding, but that the true courſe is to go 
back to the court, and to bid for the eſtate before the 
maſter ; and if he happens to offer more than anybody 
elſe, and gets himſelf reported the beſt purchaſer, and 
thereupon takes a conveyance in the uſual form from the 
ſeveral perſons hefore-mentioned, then, I conceive, he will 
have a good title; but his deeds muſt be regiſtered and © 
inrolled in ſome of the courts at Weſtminſter, | 
JA. BOOTH, 


| Lincoln's Inn, 


- Fuly 2, 1750. 


Ix the intended fale goes on, mr. Andrews muſt ſearch 
the Regiſter's Office for Middleſex for incumbrances on 
theſe houſes, or rely on what information he can have in 


relation thereto from the vendors ; but that will be at 
his peril, 1 | 


—— —— m 


: Fe Casn 3. 
Y indenture of leaſe and releaſe between Thomas 1717, Feb. 10 


Pinder, eldeſt ſon and heir of Robert Pinder, late of and 11. 


Ci: - " . A perſon had 
litherow, in com. Lanc. of the one part, and Thomas contracted for. 


the purchaſe of ſome houſes ; but being informed that the vendor had not a ſufficient 
title, filed his bill to be diſcharged from the agreement; and the Maſter having reported the 
ſeveral objections to the title Mr. Ward's and Mr. Ptcot's Or ix ions upon the 
aſſarances requiſite to be made and produced in otder to porſect it. 


Vor. II. Q Stanley, 


. Jul, 
$3. Ann. 


2714 June 3. 


S 


and Thomas Stanley and Catherine his wife of the other 
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Stanley, eld: of the other part, the ſaid Thomas Pinder 
for the —_— of 481. did grant, &c. unto the ſaid 


Thomas Stanley in fee, all that meſſuage or burgage 


oppoſite to Moothall in Clitherow aforeſaid, with a 


Stringer, efq. of the one part, and Thomas Stanl 
of the other part, the faid William Stringer, 
conſideration of 421. did grant, &c. unto the faid Thomas 
Stanley in fee, all — — 
Gate in Clitherow, in the poſſeſſion of Thomas Herd 
len Walker, with a garden and ſtable to the fame. 
Mary PARKER, by will, gives (int. al.) to her daughter 
Catherine Parker (now wife of Stanley, eſq.) 
2000. to be paid at her day of marriage, or age of twenty- 
one; and until the fame be paid, gives her 60l. a-year 
for her maintenance ; for payment whereof ſhe binds her 


from and immediately after he attains his age of twenty- 

one ; in the interim, the rents and profits to be received 
by her executor, for the education of her ſaid ſon : if either 
of her faid children die before they attain the age of 
twenty-one, or the ſaid Catherine be married, or the ſaid 
Chriſtopher hath children, that then the ſurvivor ſhall be 


heir to the deceaſed. If they die without children, then 


ſhe deviſes all her meſſuages, lands, and tenements, which 
ſhe was poſſeſſed of before ſhe married to Anthony Parker 


her huſband, and alſo thoſe r eie 
brother William Stringer, eſq. eldeſt of her father 


fir Thomas Stringer, and unto her other brother colonel 
Thomas Stringer, and to their heirs, equally to be had and 
enjoyed 4 and makes Thomas Stringer executor: 
and doth deviſe to the ſaid Thomas Stringer, and his heirs, 
all thoſe meſſuages, lands, tenements, and hereditaments, 
whatfoever and whereſoever, which ſhe had purchaſed of 
. John Robinſon deceafed, or Edmund Robinſon his father, 
in truſt to ſell the ſame to raiſe money for the payment of 
her debts. | | 
Mazy Parker died. 
CoLoneL THomas died inteſtate, 


By indenture between William Stringer of the one part, 
part, 


TITLE. 


part, Reciting, that the name of the ſaid William Stringer, 
together with Thomas Stringer, Chriſtopher Parker, 
and Anthony Parker (all ſince deceaſed), were uſed, 
in truſt to ſee the ſum of 1300l, laid out in the pur- 
chaſe of lands to be ſettled on the ſaid Anthony Par- 
ker and Mary his wife, and the heirs of their bodies ; 
and alſo, that by indenture ſaid Mary Parker, execu- 
trix of the ſaid Anthony Parker, for the conſideration of 
1300l. did bargain and fell, &c unto the ſaid William 
Stringer and Thomas Stringer (int. al.) all that meſſua 
and tenement, with the appurtenances, then lately purchaſed 
of Robert Pinder for 320l. all that meſſuage or tenement 
then lately purchaſed of Henry Bailey for 2551. all that 
meſſuage or tenement then lately purchaſed of William 
Patefield for $01. a meſſuage or tenement purchaſed of 
Chriſtopher Chippindale for 5ol. a meſſuage or tenement 
purchaſed of Leonard Nowell for 4ol. a meſſuage or tene- 
ment purchaſed of Ellen Howſon for Sol. all which were 
purchaſed by the faid Mary Parker after the deceaſe of the 
ſaid Anthony Parker, and are ſituate in Clitherow, in com. 
Lanc. to hold to the faid William Stringer and Thomas 
Stringer in fee, upon truſt to be indemnified for payment 
of 1300. to the ſaid Mary Parker; and if ſhe ſhould diſpoſe 
of the ſaid 1300l. or any part thereof, contrary to the ſaid 
truſt, that then the ſaid William Stringer and Thomas 
Stringer ſhould and might, by ſale of the faid premiſes, 
' raiſe 1300l. or ſo much thereof as ſaid Mary Parker ſhould 
have diſpoſed of, to make up and fatisfy the truſt aforeſaid : 
Reciting the above-recited will of the ſaid Mary Parker, 
that ſhe thereby gave her brother Thomas Stringer, and 
his heirs for ever, all thoſe meſſuages, lands, tenements, 
and hereditaments, which ſhe had purchaſed of John 
Robinſon and Edmund Robinſon, in truſt to ſell the ſame 
for the payment of her debts ;. and alſo reciting, that by 
indenture, in conſideration of a marriage then intended 
between the ſaid Anthony Parker and the faid Mary Par- 
ker (then Mary Stringer), and in conſideration of 1500l, 
as her marriage portion paid by fir Thomas Stringer, he 
the faid Anthony Parker did bargain and ſell, &c. unto the 
ſaid fir Thomas Stringer, William Stringer, Thomas 
Parker, and Thomas Butler, all that park of Radam in 
cam. Ebor, to hold to them for the reſidue of a term of 
ninety- nine years, if the ſaid Anthony Parker, John Par- 
ker, and Alexander Parker, ſons of the ſaid Chriſtopher 
Parker, ſhould fo long live, in truſt to permit the ſaid 
\ Q 2 Chriſtopher 
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24+ July 696. 


u May, K. O. 


Patefield for 80 
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Chriſtopher Parker to receive the rents for his life ; re- 
mainder to the truſtees for the raiſing of 500l. to be paid 
as the ſaid Chriſtopher Parker ſhould appoint ; which was 


raiſed and paid according to ſuch direction: Reciting, that 
the ſaid fir Thomas Stringer, 'Themas Parker, Thomas 
Butler, and Thomas Stringer, are dead; and that the 


whole truſts in the ſaid deeds and will, and the premiſes 
therein, are veſted in the ſaid William Stringer by ſurvi- 
vorſhip: and alſo Reciting, that the faid Mary Parker did 
in her life-time purchaſe ſeveral meſſuages, lands, and te- 


nements, in Clitherow, of greater value than 1 300l. and 


ſettled the ſame upon her ſon and daughter, the only iſſue 
of. the {aid Anthony and the faid Mary: and, laſtly, Re- 
citing, that part of the debts of the ſaid Mary Parker are 
paid, and the faid T homas Stanley hath taken upon him- 
ſelf to diſcharge the remaining : It is witneſſed, that the 
ſaid William Stringer, to execute the eſtate in law to the 
heirs of the. faid Anthony as was intended, after the ex- 
ecution of the faid truſt, did grant, bargain, &c. unto 
the ſaid Thomas Stanley and Catherine his wife, their 
heirs, executors, adminiſtrators, and aſſigns, all thoſe faid 
ſeveral meſſuages, lands, and tenements, purchaſed of Ro- 
bert Pinder for 3201. of Henry Bailey for 2551. of William 

i of Chriſtopher Chippindale for 5ol. of 
Leonard Nowell for 4ol. of Ellen Howſon for 50l. all 
which are fituate m Clitherow, and of John Robinſon 
and Edmund Robinſon, and Radam Park, to hold unto 


the ſaid Thomas Stanley and Catherine his wife, their heirs, 


executors, adminiſtrators, and aſſigns, to the uſe of them, 
their heirs, executors, adminiſtrators, and affigns, for ever, 
ſubject to ſuch truſts as remain unperformed. 


/ Ea. Harvey, Toſephum Ayloffe, . et Sh. 
q Bridges, W Dien. V. Qn. 
T 


* E G 
2 4 Thomam Stanley et Catherina ux. Alex- 
ander Parker, Margaret. Parker vid. et 
Nn. Browne, - DEFTEs. 


Om reading the faid will of Mary Parker, dated 1ſt 
July, 2. Q. Anne, and the deed of the 8th of June 1714, 
and the firſt queſtion being, Whether the lands and pre- 
miſes in Clitherow, part whereof were mortgaged by 
Chriſtopher their ſon to plaintiff Harvey, other part ſettled 
in jointure on Margaret Parker, were liable to thoſe in- 
cumbrances or not? to this his lordſhip declared, 2 

. ole 
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thoſe lands having been purchaſed by ſaid Mary Parker the 
mother, and the ſame (inter alia) by her will being deviſed 
to Chriſtopher the ſon, upon contingency of his having 
iſſue; and he dying without iſſue, and having levied no 
fine, or ſuffered any recovery thereof, that therefore all 
ſuch lands as were — ſaid Mary Parker, and by 
her ſaid will (which is declared to be . go over 
and belong to defendant Catherine Stanley, the daughter | 
and ſurviving iſſue of ſaid Mary Parker, and are not liable | 
to any debts or incumbrances of Chriſtopher the ſon, but 1 
ought to be held and enjoyed by defendant Thomas 
Stanley and Catherine his wife, and their heirs, freed and 
- diſcharged as well of plaintiff's demands as of any other 
incumbrances done or committed by faid Chriſtopher Par- 


ker the ſon; and did order and decree the ſame accord- ggned and in- 
ingly. | rolled. 


THe ſeveral deeds, will, and decree, in this abſtract 
mentioned, are ready to be produced and ſhewn to plain- 
tiffs' counſel; and defendant Stanley and Catherine his 

wife are willing and ready to execute any other or fur- 

| ther aſſurance of the premiſes already purchaſed by the 


plaintiff, for the more perfect and better conveying: the 
fame to plaintiff and his heirs, 


EDWARD STANLEY, 
- Solicitor pro Defendant. 


THe plaintiff purchaſed theſe houſes without having the 
title inſpected, and has paid his money; is fince adviſed 
that the defendant has not a good title, and therefore has 
brought a bill to be relieved. | 


Ir this is a good title, and ſuch a one as a court of Quzere. 
equity will oblige a purchaſer to accept of? 


I AM of opinion, that the purchaſes of Pinder and 
Stringer being of ſo late a date, ſatisfaction ought to be ; 
given to the purchaſer how they became entitled, by de- 
ſcent or purchaſe ; but the other houſes being purchaſed 
before 1696, and by decree this being declared to b 
to Thomas Stanley and Catherine, if they are under no 
ſettlement, I think, if Catherine and her huſband join, in 2 : 
fine, that this will be ſuch a title as, conſidering the cir- 


Q 3 cumſtances 
8 


Further Casy 
and Ori ion. 
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cumftances of this Caſe, a court of equity will oblige a 
purchaſer to accept; but the deeds recited in the deed of 


the 8th of June 1714 muſt be produced, 
26th May, 1725, .  NATH, PIGOT, 
eln ds x HALDANE, Eſq. Plaintiff ; 
Between AND 

TroMAs STANLEY, Eſq. Defendant, 


To the Right Honourable Siz Tuouas PencELLY, 
Knight, Chief Baron of His MajzesTY's Court of 
— at Weſtminſter, and the 19. of the Barons 


IN purſuance of and in obedience to an order of this 
© honourable court, made 8 day of February 1725, 
I have been attended by the cl in court, and folicitors 
on both ſides, and do that on the 5th day of Jul 

1726 the plaintiff*s ſolicitor brought before me two hab 
of leaſe and releaſe, mentioned in the complainant's bill 
and which, by an affidavit annexed to the faid bill, are all 
the deeds or writings in the cuſtody or power of the 


complainant; which deeds bear date the 2th and 28th 


days of February 1721, and are made hetween the now 
defendant Stanley only on the firſt part, and the now com- 
22 on the other part, purporting to be indentures of 
leaſe and releaſe, whereby the five burgage-houſes in queſ- 
tion are conveyed, or mentioned to be conveyed, by the 
defendant to the complainant and his heirs ; and in ſaid 
indenture of releaſe the now defendant covenanted (inter 
alia), that at the time of the execution thereof the now 
defendant had an abſolute eftate in fee of the premiſes : 
and therein is alſo contained a covenant from the defendant 


to the plaintiff, for further aſſurance, And I do alſo fur- 


ther find, that on the fame day the defendant's ſolicitor 
brought before me an abſtract of ſeveral deeds and writings, 
being the title-deeds relating to the 1 in queſtion; 
and thereby I find, that after the dee 


dane 


of leaſe and releaſe 
made by the defendant Stanley to the faid complainant 


TITLE. 


Haldane were executed as above-mentioned, a fine of 
five bu houſes was levied by the defendant Stanley 
and his wife to the complainant Haldane, whereby the legal 
eſtate paſſed to the complainant Haldane of the faid five 
burgages : but it does not appear that the ſaid defendant 
Stanley's wife has joined in any declaration of the uſes of 
this fine, or what uſes were declared thereof. I do find, 
that one of the ſaid burgages was fold to the defendant 
Stanley by Thomas Pinder on the 11th of February 17 15 
and that one other of the ſaid burgages was fold to the de- 


fendant Stanley by William Stringer of Gray's Inn in the 


county of Middleſex, eſq. by deed dated the 2d of March 
1715; and that no other title-deeds but thoſe of thoſe dates 
have been produced before me to ſupport the title thereto : 
but it r « 3a by the affidavits of N 
almeſley, that the ſaid Thomas Pinder and his 
anceſtors had been long in poſſeſſion of the houſe ſold by 
him; and that the ſaid Stringer, and thoſe of whom he 
3 had been likewiſe long in poſſeſſion of the ſaid 
urgage ſold by him: and it alſo appears by the affi- 
davit of the defendant Thomas Stanley, produced before 
me, that the mortgage mentioned in the ſaid complainant's 
bill, which was by Mary Parker, widow, mother of the 
defendant Stanley's wife, made to one Robinſon of part of 
the premiſes in queſtion for one thouſand years, been 
paid off; but the defendant Stanley hath produced no aſ- 
ſignment, ſurrender, or releaſe thereof. And I do alſo 
find by other deeds laid before me, that ſeveral of the ſaid 
bu Ries part of the premiſes in queſtion, were purchaſed 
os her truſtees, and are liable to ſeveral truſts of 1300l. 
which by the marriage-ſettlement of Anthony Parker and 


the ſaid his wife, who were father and mother of 


the defendant Stanley's wife, were to be laid out in pur- 
chaſing lands to be ſettled on the ſaid Anthony Parker and 


Mary his wife and the heirs of their bodies, remainder to 


Anthony in fee; for which reaſon I conceive the eſtate tail 
only in this truſt is barred by the fige, and that a recovery 
is ſtill requiſite to bar the remainder, which did deſcend 
to Chriſtopher Parker, ſon of Anthony and Mary Parker, 
and brother of Catherine Stanley, the now defendant's 
wife, and was liable to his diſpoſal, incumbrances, and 
debts, and will take place when there is failure of iſſue of 
the ſaid Anthony Parker and Mary his wife. And there 
has alſo been produced before me, a copy of a judgment 

Q 4 obtained 
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Wed Jn Trinity Term, anno dec imo IFilliehni Tertiuf 
* * C. 


77 fc. wherein Henry Stevens, eſq. is plaintiff, and 
William Stringer, of Gray's Inn, eſq. defendant, for the 
ſums of fix hundred pounds debt, and one hundred ſhil- 
lings coſts, which judgment was afterwards reviyed by 
Hire facias, and judgment had thereupon in Hilary Term, 
anno primo Georgii nuper regis; and the faid judgment 
does not appear to me to be ſatisfied, but to be ſtill ſubſiſt - 
ing; and that the houſe purchaſed by the defendant Stan- 
ey from the faid William Stringer, eſq. for the ſum of 
forty-two pounds, is liable to and ſtill ſtands charged with 
the ſaid judgment. And I do alſo find all the title-deeds 
and papers relating to the premiſes in queſtion, at the time 
of executing the Pat and releaſe, were in the cuſtody or 
power of the faid defendant Stanley, or his agents, and 
never were produced, or an abſtract thereof ſhewn or de- 
Tivered to the complainant, or his ſolicitor, before the 4th 
Ay of. Ma Ie (though often demanded, as charged in 
. the plaintif 5 u 05 that day an abſtra& of ſeveral 
deeds relating to the premiſes in queition was delivered to 
The plaintiff”s ſolicitor, with notice thereunder written in 
the words following, viz. © The ſeveral deeds, will, and 
* decree in this abſtract mentioned, are in my hands, ready 
et to be produced and ſhewn to the plaintiff's counſel ; and 
the defendant Stanley and Catherine his wife declare 
themſelves willing and ready to execute any other or 
«further aſſurance of the premiſes already purchaſed by 
* plaintiff, for the more perfect and better conveying the 
! ; | | 8 - . "= 

ec {ame to the plaintiff and his heirs—EDwarD STAN- 
« Ley, ſolicitor pro defendant.” And I do further hum- 
bly certify, that the defendant Stanley, at the time when 
he executed the ſaid deeds of leaſe and releaſe to the com- 


plainant Haldane, had not a ſufficient title or power to 


"convey the faid premiſes alone without the faid Catherine 
his wife, nor could a good title be made to the ſame with- 
out her joining in a common recovery: and that the faid 
judgment againſt the ſaid William Stringer was then ſub- 
ſing and in force. All which I humbly certify, and 
ſubmit to the Judgment of this honourable court. 


Onjecrions to the T ITLE are as follnw : 
No deed declaring the uſes of the fine levied in 1717. | 


No' old deeds of the title to Pinder's tenement before 
1777. 


ONE 
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Ox of the burgage-houſes bought of Stringer iy 
1715, which houſe is ſubject to ſeveral judgments 
recovered againſt Stringer. 


No releaſe or aſſignment of the mortgage to Robinſon. 


No recovery ſufered of part of the premiſes ſubject 
to a ſettlement made by the defendant Stanley's fa- 
ther and mother which is reported requiſite, 


Now it is propoſed by the defendant, 


To levy a new fine of all the premiſes : 

To procure a diſcharge from mr. Darby (who has an 
affignment of the judgments againſt Stringer}, and 
that the faid houſe ſhall not be ſubject to the judg- 
ments : 

oY procure an aſſignment of the mortgage, or a re- 

eaſe : + - | 


To ſuffer a recovery. 


Therefore your opinion is deſired to know, Whether 
when the defendant Stanley has done all things as above, 
and when done, Whether you are of opinion that the court 
will oblige mr. Haldane to accept of the title or not? 


I CONCEIVE, if the defendant procures the burgage 
purchaſed from Stringer to be diſcharged from his judg- 


ments, procures an aſſignment or releaſe of Robinſon's 


judgment, and ſuffers a recovery wherein he and his wife 
are vouched, the court will oblige mz. Haldane to take 
the title. | 


21/t May, 1729, J. WARD. 


TOLLS 


Quzre, 


Anſwer, 


1. I. 


The lend of a TJPON that part of the king's high road leading from- 
manor claims the city of Carliſle to the town and county of Newcaſtle 
and collects 1% Tyne which lies through a town called , the 
1 pon lord of the manor of Hexham aforeſaid takes and receives 
paſſing through the following tolls, viz. for a pack of leather carried by one 
his manor; and, Horſe, 2d.; for a pack of wooden clogs carried by one 
on the helding horſe, 2d.; for a corded pack of any other goods, 1d. ; 
1 for a flung pack, that is, a pack tied by the middle, of 
e fon Any other goods, 04d. ; and during the time that the fairs 
and unconnect - Are called to be holden at Hexham aforeſaid, which are each 
ed with bis ma- called to hold for nine days, the ſaid tolls are all double; 

nor, doubles for his ſole uſe and benefit, which he claims ſometimes 
— 6m preſcription, and ſometimes by an antient grant, in conſi- 
preſcription, deration of the . road lying through his manor. And up- 
without being on that part of the faid road which lies — a. village 
ſubjeQ on his called Corbridge, the lord of the manor of Corbridge 
55: TEES THIS CE 

of horſe, 3d. ; ca 1d. per head; 
— 44. per ſcore; Gd. per cart for corve rods (tho under pars 
none of Mr, nothing); for a corded pack of cloth, hams, and leather, 
PzxzoTT and carried by one horſe, 1d.; for a corded pack of any other 
— goods, and during the time that the fairs are called 
the legality of to be holden at a place called H wbank, about a mile 
fach claim. and a half from Corbridge aforeſaid, and at Newcaſtle 
| aforeſaid, about twenty miles from Corbridge aforeſaid, 
which are each called to be holden for nine days, the ſaid 
tolls are all double, and for every thing that is either 
bought or ſold at the fairs holden at Haggſhawbank afore- 
| faid, but what cannot be particularly learned, for his ſole 
uſe and benefit, which he alſo claims ſometimes by pre- 
ſcription, and ſometimes by an ancient grant, in conſider- 
ation of the faid road lying through his manor. 

NoTEe, THESE fairs are not held upon the king's 
high road, upon which the tolls are taken, nor are the tolls 
taken in right of holding ſuch fairs, but in right of the 
feveral goods above- mentioned being carried or conveyed 


upon 
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upon and along thoſe parts of the ſaid roads above-men- 
tioned. = 

Tx tolls are collected from day to day during the whole 
year, and not confined to the time when ſuch fairs are held; 
the fairs are mentioned as a circumſtance to ſhew the un- 
reaſonableneſs of the tolls, viz. that they which are collect- 


ed in right of a way or road ſhould be enlarged on account 


of fairs being holden at a place to which ſuch way or road 
has no immediate relation or connection. 

Lord Coke in his © Compleat Copyholder,” P: 445 
ſays—<« Preſcriptions ought to be upon good conſidera- 
e tion; and therefore if the lord will preſcribe that whoſo- 
« ever paſſeth through the king's highway which lieth 
“through his manor ſhould pay him 1d. for paſſing, this 
e preſcription is void, becauſe it is not upon a good con- 
« {ideration : but if he will preſcribe to have 1d, of ev 
e one that paſſeth over ſuch a bridge within his manor, 
which bridge the lord doth uſe to repair, this is a good 
« preſcription, and upon a good conſideration.” 

WHETHER or no the lords of the ſaid manors can 
juſtify and maintain the taking of the tolls aforeſaid, in 
caſe they ſhall be able to ſhew any antient grant thereof, 
or make out any preſcriptive right, conſidering the conſi- 
derations for which theſe tolls are given? and, t con- 
2 are ſafficient to juſtify the taking and receiving 
of tolls ? | | 


IAM of opinion, that if the roads lie over, and the 
fairs are. held upon, the ſoil of the lords of the manors, 
they may well juſtify the taking theſe tolls, becauſe no 
man has a right to paſs over another man's ground without 
his conſent; and it muſt be preſumed that the lords con- 
ſented originally to ſuffer theſe roads to be made, and the 
fairs to be held, in conſideration of theſe tolls. 


In caſe it ſhall be thought that the taking of ſuch ſaid 
tolls is illegal, and contrary to law, Whether or no the 
collectors thereof will not be looked upon in law as ex- 


tortioners, and ſo compellable to refund ſo much thereof 


as have been collected within theſe ſix years laſt paſt ? 
and if ſo, Whether or no an action upon the eaſe will 
not be moſt proper for that purpoſe ? and if the lords ſhould 
for the future employ inſolvent perſons to ſeize upon an 
horſes or cattle for the payment of ſuch tolls, What wi 
| | be 


Mr. PE- 
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to Firſt Quzre, 
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be the moſt adviſable method to be taken in order to en 
Wh ſuch interruptions and diſturbances ? 


5 IWunn toll is unjuſtly taken, an action will lie for 
money had and received; or, if the toll-gatherer diſtrains 
for the toll, an action of treſpaſs will lie againſt him and 
the lord by whoſe authority he acts (if you can prove the 
lord employed him); or you may replevy the diftreſs : but 
I do not ſee any ground to diſpute the legality of the toll 

in queſtion, if it has been always taken. ; 


Inner Temple, _ GEO. PERROTT. 
34 November 1755. 


I HAVE, as deſired, reconſidered this Caſe; and though 
it be true, that a man cannot preſcribe for toll through the 
king s highway without ſhewing either that he repairs the 
road, maintains a bridge, or does ſomething elſe for the be- 
nefit of paſſengers, yet if he can ſhew that he does any of 
theſ; things, he may preſcribe for ſuch tolls. Again: Any 
man may preſcribe for toll for paſfing over his lands; and 
though the places where the toll is now claimed for paſ- 
ſage may be now highways, yet, I think, toll having been 
always paid, is the ſtrongeſt evidence that they were origi- 
nally the lord's own foil, and that he ſuffered them to be 
uſed as a way. in conſideration of the toll. The biſhop of 
London to this day has a conſiderable toll at Highgate, 
one of the greateſt high roads in the kingdom; and many 
other tolls are paid in ſimilar caſes in other places; and 
therefore I ſtill am of the ſame opinion that I was before. 


_ 16th January 1755. „ 


IAM of opinion, under the circumſtances of this Caſe, 
the lords of the manors are entitled to no tolls for paſſage of 


goods 


ToLLS. 


goods along the king's highway in the manner ſtated; for 
waoever claims toll thorough (which is a demand odious 
in law, and almoſt againſt common right) muſt found his 
claim in ſome good conſideration, which is a charge up- 
on himſelf and a benefit to the public; as the making 
ſome cauſeway, . repairing ſome road, maintaining ſome 
banks of rivers, bridges and fences, or the like: theſe 
and ſuch like conſiderations might be ſufficient to juſtify 
the taking a reaſonable toll for paſſage; but nothing of 
this ſort occurs in the preſent inſtance : and indeed if they 
did, the doubling the tolls in the times of fairs at places 
ſo remote from thoſe where the tolls are collected, and 
with which they have no connection, ſeems very unjuſti- 
fable and illegal. ; 


I THINK an action upon the caſe for money had and 
received will lie againſt the toll-gatherer by the perſon 
who pays ſuch toll, and that ſuch action may be brought 
at any time within fix years after the payment: but the 
proper way to bring the right in queſtion, and to have the 
whole matter appear upon record, would be for ſome per- 
ſon to refuſe payment of the toll, and fo oblige the col- 
lector of the tolls to diſtrain, and then bring an action of 
treſpaſs againſt him for taking ſuch diſtreſs. If the lords 
of the manors ſhould employ perſons of inſolvent circum- 
ſtances to collect the tolls, the party aggrieved by paying 
has no remedy but againſt the perſon who does him the 
wrong, unleſs he can prove that ſuch perſons act by orders 
from the lords; and then they may be made defendants, as 


the acts of their agents will in ſuch caſe become their acts. 


But this, I apprehend, will be impoſſible to be proved. 


Lincoln's Inn, FL. NORTON, 
23d April 1756. 
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RO WLAN WYNNE, eſq. by will reciting a power 

to him reſerved by his marriage-ſettlement, did, in 
purſuance and in execution thereof, ſubject and charge all 
his ſettled eſtate with the payment of 80ol. to his younger 
children; and for the more effectually raiſing and paying 
thereof, did deviſe his ſaid real eſtate to truſtees for a term 
of roo years; and by the ſame will deviſed certain lands, 
eek he”: was ſeiſed in fee, unto his eldeſt fon and heir 
z and his heirs, upon condition that his 
faid ſon ſhould pay all his juſt debts and funeral expences, 
and alſo pay into the hands of his faid truſtees the ſum 
of Zool. additional portions for his younger children 
therein particularly named; and made the ſaid William 
Wynne executor ; and died, without revoking the fame, 
indebted to ſome perſons, and particularly to David Wil- 
liams, mercer, in about 46l. ſhop-book debt. 

AFTER his death his faid ſon and heir William Wynne 
entered upon all his eſtate real and perſonal; and having 
ſuffered a common recovery of the faid real eſtate to him 
and his heirs, contracted ſeveral debts, and ſecured the 


fame by q and judgments; and in the year 5728 
by indentures o 


leaſe and releaſe, being a ſettlement made 
previous to his marriage with A. his now wife, he the ſaid 
William Wynne, in conſideration of the ſaid marri 


and of 15091. portion, did convey all his real eſtate to 


certain truſtees for the uſes therein mentioned, (viz.) as 
to part thereof, to the uſe of himſelf and A. his intended 


wife for their lives, for the jointure of the ſaid A.; and then 


to the ifſue of the faid marriage in tail: and as to the reſi- 
due thereof, to the uſe of the truſtees and their heirs upon 


cient ſum, together with a certain ſum therein mentioned, for payment of the teftator's 


younger childrens* portions, and other debts and incumbrances therein referred to. The 


ſon's creditors becoming preſſing, be prevails upon his younger brothers and ſiſters to join in 
a mortgage of patt of the truſt eſtate, for raiſing money to ſatisſy them, but Aill leaves the 
portions unpaid ; and having miſapplied a ſum of money which had been appropriated for 
that purpoſe, induces the younger children to accept of his notes of hand to the amount of 
this ſum, and then to concur in a fale of the eſtate.— Mr. Kzxpricrx's Orinion, Whes 


' _ ther the younger children, by the acceptance of notes from their brother ſor part of their 
portions, kad diſcharged the truſt eſtates pro tante, and adviſing the truſtees generally how 
is act. Fs | 


truſts. 
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truſt, by mortgage or ſale thereof, or of any part thereof, 
to raiſe ſuch ſum or ſums of money as, together with the 
faid 15001. would be ſufficient to pay all their portions to 


the brothers and ſiſters of the faid William babar are. 


the ſaid Rowland Wynne's younger children), and all other 
debts and incumbrances which might affect or incumber 
that part of the eſtate as was thereby ſettled: and if any 


everplus ſhould be, then ſuch overplus ſhould go to por- 


tion the younger children of William Wynne. 

ABouT the year 1732, the ſeveral mortgagees and 
judgment creditors became uneaſy and prefling for their 
money. In order to pay them off, he the faid William 
Wynne and his faid truſtees borrowed of biſhop Tanner 
1600l. on mortgage of the faid truſt eſtate, and applied 
the ſame, together with the faid 15001. marriage portion, 
towards diſcharging ſuch of thoſe incumbrances as were 
prior to the ſaid fettlement, but left the brothers and ſiſters 
portions ſtill unpaid : and the ſaid William Wynne havi 
| thentofore got into his hands and miſapplied about 300 

of the ſaid 1500l. marriage portion, the brothers and 

iſters (being four in number) were prevailed upon (for the 

healing of that miſapplication) to take their brother's notes 

of hand for 751. each, and to join in the conveyance to 

the biſhop, and to give way to the payment of his 16001, 
and intereſt before that 3ool. of their portions. 

In the year 1737, ſome of the brothers and ſiſters be- 
coming uneaſy for their fortunes, and the biſhop's intereſt 
being not duly paid, and other creditors being prefling for 
money, the ſaid truſt eſtate was ſold by the ſaid William 
Wynne and the truſtees (the brothers and ſiſters ſtill join- 
ing) for about 2600l. which money was applied to pay 
200l. due by mortgage from the ſaid Rowland Wynne in 
his life-time, and the faid biſhop Tanner's principal and 
intereſt, being about 18col. and alſo the brothers? and ſiſ- 
ters part of their fortunes ; but in regard they had joined 
in the conveyance to the biſhop, and taken their brother's 
notes, it became a doubt whether they had not altered 
their ſecurities, and whether the truſtees could pay them 
that 3ool. and conſequently part of the purchaſe money 


(though not ſufficient to diſcharge that ſum) was retained - 


by the truſtees until they could be adviſed how they might 
with ſafety apply the fame. And mr. Robert Williams, the 
executor of the ſaid David Williams, doth alſo demand the 
faid gbl. as a debt of the teſtator Rowland Wynne's ; 


though upon examination into that affair it appears, that 
| Hoey 
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the faid executor hath, fince the laſt mentioned ſettlement, 
accepted of the faid William Wynne's bond and judgment 
for ſecuring to himſelf that money, among other monies 
owing to him from the ſaid William Wynne ; but the ſaid 
executor doth inſiſt, that he took the bond and judgment 
only as a further ſecurity quoad the 46]. that original debt 
ſtill ſubſiſting upon the Les of the ſaid David Williams's 
fhop-books. 

Tre faid William Wynne, being ſtill much moleſted 
for debts by him contracted ſince the ſaid ſettlement, has 


prevailed with his brothers and ſiſters to give way (fo far 


as in them lies) to the truſtees paying what remains in 
their hands towards extricating their brother the faid Wil- 
liam Wynne- out of his preſent difficulties, and to accept 
of what ſecurity their ſaid brother can give them for the 
fame. 


Mar the truſtees, with the concurrence of the bro- 
thers and ſiſters, pay what they have ſo retained to, or to 
the uſe of, the ſaid William Wynne? or, May the faid 
Robert Williams lay claim to 461. thereof, or otherwiſe 
recover that ſum by and under the will of the faid Row- 
land Wynne, notwithſtanding his having accepted of the 
freſh ſecurity? How ſhall the truſtees act herein with 
fafety to themſelves, and as little expence to the truſt as 
may be ? | | 


I DO not find by the Caſe, that the 3ool. for the younger 
children of Rowland was charged on the eſtate directly, 
but only it was the condition on which the fee ſimple 
eſtate was deviſed to mr. William Wynne ; but as he was 
heir at law to the eſtate, and could not take advantage of 
the breach of the condition, a court of equity will eſteem 
that as a charge upon the eſtate. | 


AND therefore the truſt created by mr. William Wynne's 
marriage ſettlement, as to the reſidue of the eſtate, being to 
pay all the debts and incumbrances affecting the ſelled 
eſtate, if any of the ſelled eſtate was part of that de- 
viſed by the father Rowland to his ſon William Wynne, 
that was firſt to be paid, and the overplus was to go to 
mr. William Wynne's younger children: and therefore I 
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emnot ſee how the truſtees can apply the overplus to pay 
any of mr. William Wynne's debts. 
p as to the 3ool.- which mr. William Wynne pre- 


; vailed on his brothers and ſiſters to accept of his perſonal 


ſecurity for, I conceive they, having joined in convey- 
ance to the biſhop on taking thoſe ſecurities, are bound 
by them, and cannot revert-back to the eſtate for that 


money: but if their joining in ſecurity to the biſhop was 

- only intended to diſcharge that part of the eſtate, but not 
the reſt, then the reſt of the eſtate ſhould remain liable; 
but as they took other ſecurities from mr. William Wynne, 

I thjnk it will be in equity a diſcharge of the whole eſtate 
from the faid 300l. But if it was agreed at the time of 
thoſe bonds given to the brothers and ſiſters, that the reſt 
of the eſtate ſhould ſtill remain charged with the ſaid 300l. 
then I conceive that 3ool. is {till to be raiſed; and if fo, 
the brothers and ſiſters, when they have it, may lend it 


mr. William Wynne : but I cannot adviſe the truſtees to 


| raiſe the money without the brothers and alder, or a de- 


cree of a court df equity. 
Ap I conceive the executor of David Williams hav- 


ing accepted of a ſecurity for the 46]. amongſt other mo- 
; ney, will be taken as a diſcharge of the eſtate from that 


debt, unleſs the executor can prove expreſsly, that the new 


' ſecurity was only intended as accumulate ſecurity, which 


will lie upon the executor to prove. 

THEREFORE I do not ſee how the truſtees can apply any 
of the overplus money to pay the brothers or ſiſters, or 
the executor of David Williams, the overplus being by 
the ſettlement a declaration of the truſt to be applied to 


the younger children of William e am and to *PPIY 


it otherwiſe will be a breach of truſt, 
As to the deficiency of the rents from what they were 


| given in, if the eſtate was ſold by the rent-roll barely, and 


only then, there ought to be a deduction out of the pur- 


. Chaſe-money for that deficiency ; but if, after the rent- roll 


Vor. II. R purchaſed, 


purchaſed, the purchaſer agreed for the eſtate by the 
lump, .though in general the rent-roll might be his guide 
in bidding, yet by lumping of it the purchaſer is tied down 


to pay the price agreed on without any allowance for the 


Casr 2. 


Huſband and 
wife ſurrender 
copyhold here- 
ditaments to the 
uſe of one in 
fee, for ſecuring 
aol. and inte- 
reſt. Mort. 

' gagee marries 
A. B. and af- 

terwards dies; 
and her heir at 
law, upon a 
compoſition 
with A. B. ac- 
knowledges 
Aimfelf a truſ- 
tee for the lat- 
ter as to this 


© mortgage. A. 


truſtee for the 


- feme mortga- 
gor, advances 
money for his 

. eeflui que truſt 
to A. B. upon 
his bond, and a 
promiſe of an 


fign all the reſt, both real and perſo 


deficiency, for by that lumping of it he quits any preten- 
ſions of buying by the rent-roll. 

As to any rent mr. Wynne received after the time the 
contract was to take place, I conceive ſatisfaction is to 
be made him for that, and mr. Wynne ought to refund 
that money. 


805 September 1738. AND. KEN RICK. 


RECORD HAS TIN GS, and Elizabeth, being then 

his wife, on 17th January 1714, ſurrendered four te- 
nements and a half to mr. Parr and mr. Hawkins, lying 
in Stepney, in com. Midd. in truſt for Rachel Rogers — 
her heirs, for payment of 200l. and intereſt. 

Joan THomesoN intermarried with ſaid Rachel, and 
ſhe is ſince dead; and upon her death George Sterry, her 
coulin and heir at law, was admitted tenant of faid pre- 
mifes.. 

THrar about June 1723 following, Sterry and Thomp- 
ſon agreed, that Sterry ſhould receive out of ſaid Rachel's 
perſonal eſtate 2000l. and was, on _ thereof, to aſ- 

„ to Thompſon; 
which ſaid 2000l. was paid him by "Thompſon. 

"THAT by virtue of faid agreement Thompſon was en- 
titled unto faid 200], mortgage, and thereupon borrowed 
of ſaid Elizabeth, in the name of John Scott her truſtee, 
being the money of faid Elizabeth, ſeveral large ſums of 
money, amounting to more than ſaid 200l. and intereſt, 
for which he gave bond in Scott's. name, with a promiſe 
to ſurrender ſaid premiſes to ſaid Elizabeth, or to ſome 
perſon in truſt for her, and to deliver up ſaid mortgage, 
and ſettle accounts, and pay the balance: but before he 


.  affignment of the mortgage; and A. B. afterwards becoming inſolvent, his effects are aſ- 
figned to the ſame truſtee for the benefit of his creditors, — Mr. Gzzz»y's Or1x10x, 
Whether the 20cl. ſecured by morigage may be applied by the co-truſtee in payment of the 


wife's truit-money ? 


ſurrendered 
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ſurrendered faid premiſes, delivered up the ſaid mortgage, 


or ſettled ſaid accounts, he became inſolvent, and, on 15th 


July 1729, was cleared by an inſolvent act, and on the 
28th of November following his effects were aſſigned to 
the ſaid John Scott and Caleb Redſhaw. 

Tr the equity of redemption of the ſaid premiſes 
was alſo many years ſince ſettled on ſaid Scott, in truſt for 


Elizabeth's ſeparate uſe, and for the uſe of her heirs and 


aſſigns for ever. 

WHETHER faid 200l. mortgage and intereſt ought not 
to pay off and be outſetted againſt ſo much of the money 
borrowed of the faid Elizabeth in the name of the ſaid 
Scott as aforeſaid as the fame will extend to, being mutual 
debts, which, by ſaid inſolvent act, are to be ſet the one 


_ the other? and, How ſaid Elizabeth muſt proceed 


ereon? and, Whether Scott cannot aſſign his truſt both 
as to the _—_ of redemption of ſaid premiſes, and alſo as 
to the money lent ſaid Thompſon, which was ſaid Eliza- 
beth's money as aforeſaid ? and, Whether he cannot ap- 
point ſome other perſon to act for him in the management 
of faid Thompſon's affairs, as aſſignee under the ſaid act as 
aforeſaid ? 


I AM of opinion, that mr. Sterry having received ſatiſ- 
faction for his demands upon the eſtate of the late mrs. 
Rogers, he is by the agreement with mr. Thompſon be- 
come a truſtee for him as to the 200l. mortgage money 
and intereſt, And if upon ſtating the mutual credit be- 
tween mrs, Hawkins and her truſtee mr. Scott with mr, 
Thompſon it ſhall appear that the balance is in favour of 
mrs. Hawkins, I think the aſſignees of mr. Thompſon 
ſhould direct mr. Sterry to ſurrender the mortgaged 
premiſes to mrs. Hawkins, or to whom ſhe ſhall direct; 
and mr. Thompſon ſhould releaſe his right thereto. I am 
alſo of opinion, that ſo far as mr. Scott is a truſtee for 
mrs. Hawkins, he may aſſign his truſt ; but as one of the 
aſſignees of mr. Thompſon's eſtate (there being two af 


ſignees), the appointment for any other perſon to act there- 


in muſt be by a joint authority from him and mr. Red- 
ſhaw; or the one may releaſe to the other of them. | 
EDW. GREEN. 
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A teftator, after 
diſpoting of 
ſome part of his 
eſtates, deviſes 
all the reſidue 
and remainder 
thereof unto . 
his executrix in 
ſee 3 and or- 
dered and di- 
reed that his 
faid executrix 
ſhould diſpoſe 
of the ſame 
amoneſt his 
grandchildren, 
when and as ſhe 
thought proper; 
but in caſe ſhe 
ſhould marry 
again, that then 
the ſaid deviſe 
ſhould be void. 
Teſtator then 

_ appoints S. H. 
dis executrix, 
and afterwards 
dies. Mr. 
BooTn's Or1- 
* 10, In what 
manner 4 good 
conveyance may 
be made to a 

* purchaſer. 
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MR. RICHARD HUSKE, by his will, dated the gth of 
February 1757, after ratifying his wife's jointure, 
and deviſing ſome eſtates therein particularly mentioned 
to his grandſon Broomſall Huſke in fee, deviſes in the 
words Ellowin g: 
« And as to all the reſt, reſidue, and remainder, of m 
« real eſtate, in reverſion or otherwiſe, I give and deviſe 
« unto my ſaid executrix, and her heirs and aſſigns for ever, 
« ſubject nevertheleſs to the ſeveral truſts, conditions, 
e and payments, hereinafter expreſſed and directed; that 
« is to ſay, that my faid executrix ſhall permit and ſuffer 
© my ſaid wife to live and dwell in my houſe in Bridge- 
« ſtreet, where I formerly lived (rent free), or otherwiſe 
4 to permit her to let or demiſe the ſame to any perſon or 
« perſons whatſoever for the term of her life, in purſu- 
« ance of her marriage-jointure: and in caſe ſhe ſhall 
c think fit to live in the ſame, then my will and meaning is, 
« and I do hereby order and direct, that my ſaid executrix 
& ſhall and do pay the land-tax and quit-rent for the ſaid 
4 premiſes T as often as they ſhall reſpectively be- 
« come due and payable. And from and after my ſaid 
cc wife's deceaſe, my will and meaning is, that all my ſaid 
d real eſtate, of —_ kind or nature ſoever, I order and 
« direct that my faid executrix ſhall and do diſpoſe of 
« the ſame, or convey and ſurrender all or any part or par- 
c cel thereof, to and amongſt all or any of my ſaid grand- 
« children, when ſhe ſhall think fit and proper ſo to do; or 
« otherwiſe to deviſe the ſame, or any part or parcel 
« thereof, to all or any of my faid grandchildren, in and 
« by her laſt will and teſtament in writing, as ſhe ſhall 
think fit and proper ſo to do, fo as the ſaid real eſtate fo 
« deviſed be diſpoſed of by my ſaid executrix to and 
« amongſt my faid grandchildren in her life- time; or by 


her will in ſuch manner as ſhe ſhall think fit and proper 


« fo todo. But in caſe my faid executrix ſhall intermarry 
« again, then my deviſe ſo to her made as above, relati 

« to her and my faid grandchildren, ſhall be null and void 
& to all intents and purpoſes from the day of ſuch mar- 
« rjage: and from and after her intermarriage, that then 


« ſuch my faid real eſtates fo deviſed to my faid executrix 


« in truſt as above (excepting my real and perſonal eſtate 
<« ſituate, lying, and being in Milton, or near adjoininy, 
in the county of Bedford, which will go to my grandſon 

| « Joh 


* 
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& John Robert Throckmorton Huſke, as my heir at law), 
« give and deviſe unto my ſaid grandſon Broomſall Huſke 
« and his heirs for ever (any thing herein-before contained 
cc to the contrary notwithſtanding).“ 

THEN he appoints his friend mr. Thomas Want ſu- 

rviſor of his will, and deſires him to affiſt his executrix 
in carrying his will into execution, and performing the ſe- 
veral truſts. | 

AND then he appoints his daughter-in-law Suſannah 
Huſke, widow, full and ſole executrix of his ſaid will. 

THs teſtator died about eight months ago, leaving Su- 


fan his wife, who is now living, and Suſannah Hgſke his 


daughter-in-law, who has proved the will, and four grand- 
children, viz. ; 


Johx RogkRT TyROCKMORTON HUSKE, whois of age. 
— HusKE, who is of age. 

BrooMsALL HusKE, who is under age. 

CATHERINE HUSKE, under age. 


WHAT eſtate does Suſannah Huſke take under the above 
deviſe ? 


SUSANNAH HUSKE ſeems to take the whole legal 
eſtate in fee; but in the truſt or beneficial intereſt ſhe ſeems 
only to have an eſtate for life, determinable on her mar- 
riage (except as to the houſe in Bridge- ſtreet, given to 
Suſan for life), with a power to the ſaid Suſannah Huſke 
the executrix to make any diſpoſition by deed or will of 


the whole real eſtate among all or any of the grandchil- 
dren, | 


WHAT eſtate does Broomſall Huſke take under the 
fame ? 


, I THINK, Broomſall Huſke takes no veſted intereſt 
in the real eſtate until Suſannah the executrix marries again. 


In that event, I think, he will be immediately entitled to 


the beneficial intereſt in fee ſimple, and perhaps to the legal 
eſtate in fee, in all the real eſtate, except what lies in or 


near Milton, which in that event is to go to John Robert 
Throckmorton Huſke in fee. 
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Can a good title be made to a purchaſer of any of 
the premiſes (they being conſiderable) deviſed under the 
above clauſe ? 21 By what means of conveyance? and, 

Wo muſt be parties, and execute the ſame ? | 


Anſwer, IF Sufannah the executrix makes a diſpoſition of any of 
the premiſes, except the houſe in Bridge-ftreet, to both 
or either of the ſons that are of age, to hold to him or 
them in fee, and they afterwards convey by leaſe and releaſe, 
or bargain and fale inrolled, to a purchaſer, and then the 


Y wife conveys, her beneficial intereſt, viz. her eſtate for 


life, and alſo her legal eſtate and intereſt in fee, to or in 
truſt for ſuch purchaſer, it may do to give a title to a pur- 
chaſer, as I apprehend, | 


Lincoln's Inn, JA. BOOTH. 
20th April, 1761. 1 


——————¶ wZ 


Se WILLIAM HARDY (father of John Hardy), of the 
N. H. by bis © pariſh of Great St. Mary's in the town of Cam- 
* afree- bridge, innholder (being poſſeſſed of a freehold houſe, 
_ _ with its an ſituate, ſtanding, and being in the 
eruſt to ſell the {aid pariſh of Great St. Mary's in Cambridge aforẽſaid, 
fame for the be- commonly called or known by the name of the Red Cow), 
nefit of his on the 28th day of February 1731 made his will, and 
children, be thereby gave, bequeathed, and diſpoſed of the ſame, and 
made thereof to all his goods and chattels, to his wife Ann Hardy, in man- 


advantage; but ner following :—Firft, He ordered and appointed his debts 


if otherwiſe, he and funeral charges to be ſatisfied, contented, and paid by 


. empowers his 


_ his executors; and, in the next place, for her wholly and 


his ſecond ſon to retain the eſtate, on payment of ſuch ſums as the wife ſhov1d appoint. 
The teſtator dies ; the wife enters, and erjoys the eſtate during her life, and by her will de- 
viſes the ſame in truſt to ſell, and to pay the purchaſe-money unto her children and grand- 
children in the manner therein directed. Teſtattix dies, and her truſtee renounces : the heir 
at law of the teſtates then enters, and afterwards joins in a power of attorney for a ſale of 
the eſtats, One of the truſtees under this power then gets poſſeſſion, and refuſes to account 
for the rents. —Mr, WII AN azam's Or1x10x upon the validity of the wife's diſpofition of 


the eſtate, upon the ſevcral rights of the different perſons claiming intereſts therein under a 
contrariety of truſts and diſpoſitions, | 
ſolely 


| 
I 
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folely to ſell and diſpoſe of the ſame amongſt his children 
at her deceaſe; and if any advantage happened that a good 
purchaſer offered, to ſell the ſame at the beſt hand, and 
ſhe his ſaid wife to divide the money raiſed from the eſtate 
thereof amongſt his children by her laſt will and teſtament, 
or otherwiſe at her diſcretion : and he further willed, if 
no ſuch offers of advantage happened for the ſale thereof, 
that if his ſon John was able to pay ſuch legacies out of 


the ſaid houſe as it ſhould pleaſe his ſaid wife to appoint, 


that he ſhould pay them and keep the ſaid houſe. The 
faid teſtator by ſaid will further declared his ſon William 
Hardy (who was his eldeſt ſon) had then already had his 
portion equivalent to what his other children's parts, he 
believed, would amount to; and therefore he gave and be- 
queathed unto his faid fon William Hardy the ſum of 
one ſhilling and no more; but declared his faid wife 
might afterward conſider him, as he behaved himſelf to her, 
as ſhe pleaſed. All the reſt of his goods and chattels, 
debts, and monies due and owing to him by any perſon 
or perſons, in any place or places whatſoever, he gave and 
bequeathed unto his loving wife Ann Hardy, whom he 
conſtituted and appointed whole and ſole executrix of his 

Tux ſaid teſtator died in the year 1740 without alter- 
ing or making void the fame; and upon his death the faid 
Ann Hardy his widow and executrix duly proved the ſame 
in the Archdeaconry Court of Ely the 28th day of Fe- 
bruary 1740; and by virtue of his ſaid will ſhe poſſeſſed 
herſelf of the ſaid freehold houſe and premiſes, and alſo 
of all his perſonal eſtate, to a very conſiderable value; but 
did not fell the faid houſe, which ſhe. might have done by 
virtue of her huſband's will, but inſtead thereof lived in 
the faid houſe during her life, and diſpoſed of the greateſt 
part of the perſonal eſtate to and amongſt ſuch of her chil- 
dren, and other perſons, as ſhe thought fit, contrary to the 
will and intentions of her ſaid huſband, 

THAT the ſaid Ann Hardy, the-widow and executrix of 
the ſaid William Hardy, duly made and publiſhed her laſt 
will and teſtament in Writing, bearing date the 7th day of 
March 1749, and thereby deviſed and gave all that her 
freehold meſſuage or tenement, commonly called or known 
by the name or fign of the Red Cow, in Cambridge afore- 
ſaid, and every part and parcel thereof, and all her right, 
title, property, claim, and demand, of and in the fame, 
with the appurtenances, and all and ſingular her perſonal 
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eſtate whatſoever and whereſoever, to her truſty friend 
mr. Jeremiah Beard, of Cambridge aforeſaid, his heirs 
and aſſigns for ever, in truſt to ſell the ſame, and to pay 


thereout to her grandſon Samuel Hardy 10]. to her 


grand-daughter Ann Hunter 10]. to Mary Hunter her 
d-daughter 10l. to her ſons William Hardy and John 
ardy five guineas each; and to diſpoſe of the remainder 
between her two daughters Ann and Jane, and all her 
grandchildren (except thoſe three to whom ſhe had reſpec- 


tively given the ſpecific legacy of 10l. each), in equal dif- 


tribution ; and ſhe intreated the ſaid mr. Beard to be exe- 
cutor of her will, and to accept in good part a ſmall pre- 
ſent of two guineas for his trouble, after deduction to be 
by him made of all manner of charges and expences any 
way touching bis truſt reſpecting her will. 

Tus faid teſtatrix died in or about the year 1742; and 
upon her death the ſaid Jeremiah Beard her executor re- 
nounced, in due form of law, all his right and intereſt 
given him in and by the will of the ſaid Ann Hardy; and 
thereupon adminiſtration, with the will annex<d of 
the ſaid Ann Hardy, of all her eſtate and effects, was 
granted by the archdeacon of Ely the 27th day of January 
1742 to William Hardy her eldeſt ſon; who by virtue 
thereof poſſeſſed himſelf of the ſaid freehold houſe, and 
alſo of all or che greateſt part of the perſonal eſtate of the 
faid teſtator William Hardy left unadminiſtered by his ſaid 
mother Ann Hardy at her death, and applicd and diſpoſed 
thereof as he thought proper, without any regard had to 
his faid father's will; and ſoon after died inteſtate and in- 
ſolvent; but left a fon, who is now of age, though no 
adminiſtration yet taken by him (or any other perſon) 
to the ſaid William Hardy his father, who was adminiſtra- 
tor to the faid Ann Hard. as aforeſaid. N 

Tux faid William Hardy, ſon of the teſtator, ſome 
time before his death (v:z.) on the 25th day of February 


1742, Ann Hunter (wife of Daniel Hunter), and John 


Hardy, three of the lawful children of the ſaid William 
Hardy the teſtator, and alſo three of the legatees named 
in the will of the ſaid Ann Hardy their late mother, duly 
executed a power of attorney (Jane Cook, wife of Jo- 
ſeph, another of the daughters of the ſaid teſtator, and a 
legatee named in the will of the faid Ann Hardy, refuſing 
to execute the ſame) to the ſaid Jeremiah Beard, Thomas 
Higgins, and the above named Daniel Hunter, jointly and 
zrrevocably for them to ſell, demiſe, grant, and convey ab- 

: | 0 ſolutely, 
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ſolutely, in fee ſimple, the aforeſaid meſſuage or tenement, 
with the appurtenances thereunto belonging, for ſuch price 
or ſum of money, and to ſuch perſon or perſons, as they 
ſhould think fit and convenient; and to ſeal, execute and 
deliver, ſuch *conveyances as ſhould be neceſſary for that 
purpoſe ; and alſo to ſell and diſpoſe of all and ſingular the 

oods and chattels, and all other the perſonal eſtate of their 
aid father and mother deceaſed, and to receive what debts 
were owing to them, and alſo what rent was then or ihould 
afterwards become due for the ſaid meſſuage or tenement, 
till ſuch time as the ſame could be fold; and they jointly 
to give receipt or receipts for the ſame, and to pay what 
debts they the ſaid William and Ann Hardy owed at their 
deaths, and their funeral charges; and alſo what expences 
they ſhould be at in ſelling the ſaid real and perſonal eſtates, 
ar in any thing relating thereto, out of ſuch momes as they 
ſhould receive by virtue cf the faid power of attorygey; and 
to pay the overplus to the ſaid William Hardy, Ann Hun- 
ter, John Hardy, Joſeph or Jane Cook, in equal propor- 
Uons. 

THAT- ſaid Jeremiah Beard, in conſideration of five 
ſhillings of lawful money of Great Britain to kim in hand 
paid by the ſaid Daniel Hunter, by indentures of leaſe and 
releaſe conveyed all his right, title, &c. to ſaid eſtate, 

iven him in and by the will of the ſaid Ann Hardy, to ſaid 
Panel Hunter, his heirs, &c. for ever, which he had no 
right to do, having before renounced his executor{hip to 
William Hardy, ſon of the teſtator, as above-mentioned ; 
and ſaid Daniel Hunter hath ever ſince the ſaid power of 
— — was given to him, Beard, and Higgins (which 
two laſt never acted), and getting ſaid indentures of leaſe 
and releaſe from Beard as aforeſaid, let ſaid houſe and pre- 
miſes at 1 5l. per annum, and received the rents and profits 
thereof, and applied the ſame to his own uſe (without ren- 
dering any account thereof to the ſaid John Hardy, or the 
ſeveral hee perſons named in the ſaid power of attorney, 
who claim an equal ſhare of the ſaid eſtate by the ſaid 
teſtator's will), and held the ſaid eſtate by virtue thereof, 
till that very lately he died inſolvent. 

TE faid William Hardy the teſtator, in his life-time, 
and before the making of his will, mortgaged the ſaid houſe 
and premiſes called the Red Cow to one Sowearſby Smith, 
for ſecuring the ſum of 1381. with lawful intereſt, who 
_ - afterwards aſſigned over ſaid mortgage to one William Por- 

ter, of Cambridge aforeſaid, brewer, upon payment there- 


* 
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of, who is fince dead, and left one daughter, who is en- 
titled to ſaid mortgage- money and intereſt. 

Norx, IT is ſaid that John Hardy, ſome years ago, in 
a heat of paſiion, fold all his right, title, &c. of, in, and 
to the ſaid houſe and premiſes to his ſiſter Jane, then wife 
of Joſeph Cook, for the ſum of one guinea, which ſhe then 
paid him in conſideration thereof; and he accordingly exe- 
cuted'a memorandum for that purpoſe on a piece of un- 


ſtamped paper; but nothing farther done therein to carry 
the ſame into execution. 


WHETHER by the will of William Hardy the father his 
ſon John is not deviſee, and has not a right to redeem faid 
mortgaged houſe alone, and to fell and diſpoſe thereof, or 
the equity of redemption, ſubject to ſaid mortgage and 
teſtator's debts and funeral charges yet unpaid out of the 
_ ſurplus (if any remains)? and, Will not he be entitled 
thereto in right of himſelf, as Ann the widow and execu- 
trix did not fell ſame in her life-time, purſuant to the di- 
rections of her huſband's will? if not, Who has a right 

to redeem and fell the fame, and who muſt” join therein, 
and to whom does the equity thereof belong? William 
the eldeſt ſon being before provided for, and therefore ex- 
cluded the benefit of his father's will, by giving him 1s. 
only, and though he alſo left a ſon, now living, and of 
age, Has he any thing to do therewith, as being reputed 
heir at law, or not? 


I THINE, that mr. Hardy and his wife have diſpoſed 
of this houſe ſo very obſcurely, that they have laid a foun- 
tion for very unhappy diſputes amongſt their children and 
grandchildren, which I am afraid will not be ſettled with- 
out a decree ; for I am not able to form any ſort of judg- 
ment upon this queſtion, viz. Who is entitled to the equity 
of redemption of the houſe? I rather incline to think, 
that the court may incline to make it a truſt in the wife 
and her heirs to fell and to divide the purchaſe-money 
amongſt her children as the ſhould appoint, if not to them 
equally, except the eldeſt, who the teitator declares had 
received his portion: for as to John's right, if the widow 
had in purſuance of her power charged the houſe with por- 
tions for the children, taen John might have had preten- 
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fions to the eſtate on payment of the charges upon it. 
But the widow has given away the whole eftate as if it had 
been her own, and given it to be ſold, and diſpoſed of the 
whole purchaſe- money; ſo that the eſtate cannot be pro- 
perly redeemed by John, becauſe the eſtate is now pro- 
perly chatged with legacies: and it would be clearly con- 
trary to the intent of the teſtator to ſuffer the heir to have 
it ſolely, the teſtator having given it with a deſign of hav- 
ing it divided amongſt the younger children, and that he 
ſhould be excluded. But I am not able to form an opi- 


nion where it is to go, ſo many difficulties occur in the 
conſtruction of the two wills. 


As Ann the widow and ex2cutrix of the teſtator did not 
ſell the ſaid houſe, and appoint the ſurplus to be divided 
amongſt his children by her laſt will and teſtament, pur- 
ſuant to her huſband's will, Will not the fame be deemed 
as elapſed legacies for want of ſuch appointment ? if not, 
Will the ſame be conſtrued and go according to the ſta- 
tute of diſtributions in a courſe of adminiſtration amon 
his children (except his fon William, who alſo claimed an 
equal ſhare of the ſurplus, though by his father's will he 


had no right) ? or, In what other manner will the ſame be 


conſtrued as to the diſtribution in regard to the ſurplus, 
which muſt be what the teſtator meant by tae bequeſts in 
his will, as the houſe then was and ſtill is in mortgage? 
and, Will William the ſon, or his repreſentative, be en- 
titled thereto, or to any and what ſhare thereof, or not, 
be being before excluded! 
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AS I cannot form a judgment upon the diſpoſition of Anſwer. 


this houſe, as I have faid above, I am not able to anſwer 
this queſtion: for as to the ſuppoſition of the will being 
void, the deviſe being lapſed, if this be ſo, then, if this 
houſe be freehold, it would be a reſulting truſt for the heir 
at law, which would be contrary to the intent, as is ſaid 
above: if it be leaſehold, then it would be divided amongſt 
all the children rateably by the ſtatute of diſtributions, or 
the childreas* children, if any of the children are dead; 


but 
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but then William would be entitled to a ſhare. And if 
it could be agreed to be fo divided, I think it would be 
diſpoſed of more juſtly and reaſonably than by any other 
way, though poſſibly William might not be intended to 
take any ſhare; for William cannot be excluded from 
taking a real eſtate by any negative words; for unleſs it 
be given away from him (in caſe it be freehold), it muſt 
devolve upon him as heir at law. I muſt candidly confeſs, 
that I am not able to form any judgment on theſe wills, as 
I have faid above; þut if the court of chancery can do it, 
I think it will lay hold on the firſt deviſe to the wife upon 
truſt to ſec]! and diſpoſe of the ſame (that is, the money 
ariſing therefrom) amongſt his children at her deceaſe, 
according to her diſcretion. Upon theſe words the court, 
if ſhe has made a proper diſpoſition of it, purſuant to her 
power, in the opinion of the court, may diſpoſe of it as ſhe 
therein directs: but then the legacies are moſt of them 
given to grandchildren, and not to children, and that does 
not ſeem to have been in her power to do; fo that ſhe does 
not ſeem to me to have had any regard to the power by the 
will that ſhe has made, but has given the eſtate as if it 
was her own, 
IF the will ſhould be held to be void, as not purſuant 
to her power, then the court may probably hold the deviſe i 
of the lands by the teſtator to the wife to be ſold to be 
good, and that it ſhould be turned into money, and that 
the money ſhall be equally divided amongſt the children, 
{he not having properly diſpoſed of it: though I ſee objec- 
tions againſt this and every other way that I have conſi - 
dered it, | 
WHAT is faid above is an Anſwer alſo, as far as I am 
able to give one, to the Third Queſtion. 


As faid Ann Hardy, the widow and executrix of the ſaid 

teſtator, only proved his will, and did not fell the houſe, as 

ſhe was directed to do thereby; Could ſhe legally _ 
uch 
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ſuch will as ſhe did, and give ſuch legacies thereby to her 
grandchildren and children or not, as the had no ways per- 
formed the truſts in his will ? 

Norz, ALL William Hardy's children were by his faid 
wife Ann, ſo are her children as well as his. 

In caſe faid Ann had ſuch power to make ſuch will 
as aforeſaid, and Beard her executor having renounced 
his executorſhip to William the eldeſt ſon, could Beard 
convey ſaid houſe to ſaid Daniel Hunter as aforeſaid, and 
will the ſame be good and valid in law, or not? 


As the maker of this will ſeems to have had a genius at 
making difficulties, ſo I think he has left it very doubtful 
whether the fee-ſimple was given to the wife or not; for 
there are no words of limitation of inheritance annexed to 
the deviſe, or whether only a bare power is given to 
her to ſell the houſe: but as ſhe was intruſted to ſell and 
diſpoſe of the houſe, I incline to think, that if ſhe was to 
grant a fee ſhe muſt have a fee granted to her; and there- 
fore I incline to think, that ſhe had a fee-{imple implicitly 
veſted in her, and that ſhe has deviſed it to mr. Beard 
(though this is not by any means clear): for I incline to 
think, that this was not a power given to her which did 
devolve upon her perſonal repreſentatives. If therefore 
mr. Beard has conveyed his intereſt to mr. Hunter, then 
he has conveyed a fee-ſimple eſtate to him but in truſt, 
and he will be obliged, I think, to convey as a court of 
equity ſhall direct; for if he had the fee-ſumple, his renun- 
ciation of the executorſhip did not diveſt him of ſuch fee. 


As ſaid William and John Hardy and Ann Hunter ex- 
ecuted ſuch power of attorney- to Daniel Hunter, Beard, 
and Higgins, who never aCted (Beard being ſince dead and 


Higgins his executor now living), Can Hunter and Hig- 


gins now ſel! faid houſe by virtue of ſaid power, and di- 
vide the ſurplus according to the directions given thereby, 
as ſaid Jane Cook, one other of the children of the ſaid 
William Hardy the father, and her huſband, never executed 


the ſame; and will ſuch ſale be god and valid in law, 
or not? 


Ir 
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Ir William had the fee-ſimple, and he and John Hardy 
and Ann Hunter executed a letter of attorney to Daniel 
Hunter, Beard, and Higgins, jointly to fell, and Beard is 
dead, then the two ſurvivors, I think, cannot ſell by virtue 
of the power; and if they could ſell, they would be under 


difficulties how to divide the money; and would not, I. 


think, be adviſed to do it without the direction of a court 


of equity, from the doubts and difficulties before hint- 
ed at. 


Ir John Hardy has the right of redemption only of. ſaid 
houſe by virtue of his father's will, and as the houſe is not 
yet ſold purſuant to faid power given to Hunter and others, 
Cannot he revoke ſaid power of attorney in writing, not- 


withſtanding it is made irrevocable, and by that means, 


or how otherwiſe, get into poſſeſſion of ſaid houſe, and 
hold the fame, and receive the rents and profits thereof, 
till a purchaſer can be met with, and muſt be accountable 
for the ſurplus or not? and alſo, May not he call faid 
Hunter to an account for the rents and profits thereof; 
and how muſt the ſame be applied and diſpoſed of, when fo 
received of ſaid Hunter? 


I Taxi, that if John had a title to this equity of re- 
demption, that then he has power to revoke the letter of 
attorney made by him to ſell the eſtate, in caſe the power is 
not executed, though it is made irrevocable, for a letter of 
attorney cannot regularly be made to be irrevocable; but 
it is clear that he has no legal title to the eſtate, and I in- 
cline to think that he has no equitable title to the fame: fo 
that he has not, I think, any means to get at this eſtate by 
any legal courſe, but by the aid of a court of equity only; 
where, if a bill is brought, it will be determined whether 
he had or has not a right to this equity of redemption. If 
he is intitled to the houſe, that is to the redemption of it, 
then he will not be accountable for the rents and profits 
of it, but Hunter will, I think, to him: but the right to 
the profits, or the application thereof, will depend on the 
right to the equity of redemption of the eſtate, which I 

| do 
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Jo not pretend to determine upon the circumſtances of 
this Caſe. 


In cafe faid John Hardy agreed to ſell all his right, title, 
of, in, and to ſaid houſe and premiſes to his ſiſter Jane Cook 
for a guinea in manner aforeſaid, Will ſuch contract or 
agreement, as it was not for a valuable conſideration bond 
fide paid, but in a heat of paſſion occaſioned by his relations 
ſo many years ago, be vinding in Jaw or equity? and, Can 
it thereby exclude him of all his right to his father's will, 


er not? if it ſhould, Can he ſtill act under his father's will, 


and ſell ſaid houſe and pay off faid mortgage, and aſter- 
wards retain to himſelf all ſuch cofts and charges as he 
ſhall neceſſarily pay, expend, or be put to in or about ex- 
ecuting the truits in the teſtator's will? and, Will faid 
Jane Cook be afterwards intitled to her ſhare, or any and 
what part of the ſurplus money, if any ſhould remain after 


paying off ſaid mortgage and all ſuch coſts and charges as 
aforelaid ? | 


Ir John Hardy was intitled and did agree to ſell his in- 
tereſt in this houſe and premiſes to, his ſiſter Jane Cook for 
one guinea, and it was reduced into writing, yet this 
being an agreement that cannot be carried into execution 
but by the aid of a court of equity, as it is much be- 
neath the value of the intereſt intended to be conveyed, a 
court of equity will not, I think, carry it into execution 
againſt him, and deprive him of his right under his father's 
will; but I do not ſee that he has any right to act under 
his father's will, and ſell the houſe and pay off the mortgage, 
and afterwards retain. to himſelf all ſuch coſts and charges 
as he ſhould be put unto in the execution of the truſts of 
that will. If the contract above is ſet aſide, then I do 


not ſee upon what ground Jane Cook can have any pre- 
tenſion to the ſurplus, 


Ann Harpy by her will gives this eſtate as afore- 
faid to her ruſty f. 


and pay thereout to her grandſon Samuel Hardy 10l. to 


* 


her 


riend Jeremiah Beard, in truſt to ſell 
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power, and has given the whole eſtate, that is the produce 
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| her grand-daughter Ann Hunter 101. and to her grand- 


daughter Mary. Hunter 10l. and to her ſons William 
Hardy and John Hardy five guineas each ; and then di- 
rects the faid Jeremiah Beard to diſpoſe of the remainder 
between Ann Hunter and Jane Cook and all her grand- 
children (except theſe three above, to whom ſhe reſpec- 


_ tively gave the ſpecific legacy of 10l. each); Will the ſaid 


grandchildren come into the ſpecific legacies, or any and 
what part thereof? if not, Will the ſaid Ann Hunter and 
Jane Cook come into any and what ſhares of the money 
this meſſuage or inn is ſold for, they being the children of 


tte ſaid William and Ann Hardy, and to have the reſidue 


as aforeſaid by their ſaid mother's will with all the other 
children? and, Can the ſaid other grandchildren come 


into any part of the faid reſidue, or not ? 


Tx1s queſtion is endeavoured to be anſwered above, 
viz. That as the truſt ſeems to have been intentionally 
for the benefit of her children only, her grandchildren 
ſhould have no ſhare; and as the will was not made in 
purſuance of her power, and as ſhe has not purſued her 


of it, that therefore the will would not prevail. 

Bur I never gave any opinion with more diffidence than 
this. As the principal of the mortgage on this houſe is 
1381. and as it is an houſe only, and only rented at 15]. 


per ann. if the parties intereſted ſhall think proper to li- 
tigate the title, I think that more than its value will be 
exhauſted in the diſpute, | 


Lincoln's Inn, R. WILBRAHAM. 
May 15. | 
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SIN WILLIAM MASSINGBERD, bart. by his will, 
deviſes to ſeveral perſons ſeveral ſums, amounting in the 
Whole to = ; | 
One hundred pounds, part of the ſaid ſum, is deviſed to 
Margaret Willymott, wife of Thomas Willymott; which 
ſaid Thomas Willymott was indebted to the faid fir 
William, at the time of making the ſaid will; and alſo at 
fir William's death in 100l. principal money, due upon 
bond, beſides intereſt. 8 
SIR WILLIAM was alſo, at the time of making of the 
ſaid will, and at the day of his death, poſſeſſed of and 
entitled unto one annuity of 2001; per annum, for the term 
of ninety-nine years, payable at the receipt of his majeſty's 
exchequer at Weſtminſter quarterly, viz. at Lady-Day, 
Nativity of St. John, Michaelmas, and Chriſtmas. 

SIR WILLIAM by his ſaid will deviſes the ſaid exche- 
quer annuity to his daughter Barbara in theſe words: 
give unto my ſaid daughter the exchequer annuity of 
« 2001. per annum for ninety=nine on purchaſed by me 
« of the lord Teviott.“ Then e goes on and fa 
« Ttem, I give to my fiſter Maſſingberd all and every of 
« the ſum and ſums of money placed out at intereſt, 
upon bond or otherways,' in my own name, or in the 
F< name and names of any perſon or perſons for my uſe, 
in the Eaſt- India Company, or the South-Sea-Company, 
«or in the Sword-blade 8 or in the Bank of 
« England, or in any ſtate lottery or lotteries, fund or funds, 
« and in all and every of them, or elſewhere, upon this 
e truſt and confidence, that ſhe my ſaid ſiſter, whom I do 
C hereby authoriſe and impower to do the ſame; ſhall and 
&« doy within fix. calendar months next after my deceaſe, 
ce pay or cauſe to be paid all and every of the aboveſaid 
“ ſums (amounting in the whole to 42901.) to the ſeveral 
and reſpective perſons, and according to the reſpective 
« proportions above- mentioned; and | believe the money 
|< fo placed out will be ſufficient for that purpoſe ; but in 


* uy will is, that proportionable-deduCtions'be made and 
& allowed by all and every of the perſons therein concerned, 
4 out of the reſpective ſums given to each of them as 
| * aforeſaid,” ik 4 1 1 | Wu! . 


Si WILLIAM at the day of his death had no money 


% 


Vol. II. 


We << caſe it ſhould fall ſhort, contrary to my expectation, 


placed out at intereſt upon bond or othetways;” or in any 
8 fund 


257 


C A832 5. 
A teſtator be- 
queaths to his 
ney placed out 
at intereſt on 
any fund, upon 
truſt to pay 
certain legacies 
in his will men- 
tioned; and the 
teſtator appoints 
his ſon executor 
of his will. 
Six RonerT 
RaymoND's 
Ort Ion, 
Whether the 
ſiſter, in caſe 
the funds ap- 
propriated to 
the payment of 
the legacies be 
more than ade- 
quare to them, 
will be a truſtee 
as to the reſi- 
due ? 


3. Quzre. 


ſufficient to pay the ſaid ſum of 4290l. entitled to the 
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fund or lottery, except only in the Eaſt-India Kor; wy 
and the South-Sea Company, and ſecured by penal bo | 
of the faid Company, which may amount to more than | to 
the faid ſum of 4290l. to be paid to the ſaid legatees, fai 
and except the faid exchequer annuity of 2001, and 40l. | 
lent to one Baldwin, for re-payment of which Baldwin | 
ve directions to his tenant to pay to fir William 
rent of his land till the faid ſum ſhould be paid, | 
but without intereſt. Tha] 
Si WILLIAM alſo deviſed by the faid will to his ſaid tc 
ſiſter, a freehold eſtate of a conſiderable yearly value, m 
with remainder over in tail-to his daughter, remainder Cc 
SR WILLIAM makes his ſon and heir, the preſent ir 
fir William, executor of his faid will; and afterwards, 
Tus original will, all writ by fir William's own hand, 
and atteſted- by three witneſſes, according to the ſtatute, 
was left by the ſaid fir William the teſtator, who lived in 
Lincolnſhire, in his faid ſiſter's bands, who lived in town; | 
and the ſame is now in her hands. : 
Is mrs. Maffingberd, in caſe there be an overplus of the | 
ſaid Eaſt-India bonds and South-Sea bonds more than 


reſidue of the ſums deviſed to her as aforeſaid, to her own 
uſe ? or, Shall ſhe be deemed- to be a truſtee for ſuch 
engine for the faid fir William Maſſingberd the exe- 
Max the legacy of 1001. deviſed to Margaret Willymott, 
as this Caſe ſtands, in equity, be topped and retained in 
mrs. Maſfingberd's — 2 towards ſatisfaction of the faid 
debt of 1001. due to fir William the teſtator? and ad- 
mitting it may, May mrs. Maſſingberd, , notwithſtanding 
that if the be ſo inclined, and notwithſtanding that ſhe may 
be deemed. to be a truftee for the overplus, ery favs to 
the ſaid Margaret Will 's huſband the faid legacy of 
100l. *. be indemnihed againſt fir William the exc- 

.cutor? - 4 | 
SHALL the gol. due for one quarter's arrears of the ſaid 
annuity of 200l. ended at Lady-Day laſt paſt, belong to fir 
William the executor, as a thing veſted in fir William 
the teſtator at his death, and not diſpoſed of, or to 
mrs. Maſſingberd the ſiſter, by virtue of any of the ampk 
and general words in the ſaid deviſe to her of all and wer} 
the nnn 
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lent to Baldwin, or the money received or to be received of 
Baldwin's tenant, though no intereſt is expreſſed, belong 
to the ſaid mrs. Maſſingberd, by virtue of the words in the 
faid deviſe by bond or otherwiſe, or to the faid fir William 
the executor ? EEG 
SR WILLIAM being the executor, and alſo heir of fir 4. Urte. 
William his father, Will it not be prudent for mrs. 
Maſſingberd in reſpect of herſelf, and incumbent upon 
her in reſpe& of the remainder-men, to deliver the faid will 
to fir William before witneſſes, and to procure one or 
more copies of the ſame to be made, and to be faithfully 
collated by the original, by ſome perſon or perſons, to be 
kept ſafely by her? and in caſe fir William ſhould neglect 
t in a reaſonable time to confirm the will, Will ſhe not be 
85 inexcufable to thoſe in remainder, unleſs ſhe endeavours to 
| have the faid will eſtabliſhed in a court of chancery ? 
J, or, Whether, ſhe being in poſſeſſion and receipt of the 
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by rents without an actual entry, it may not be proper to 
n 8 ſurrender the eftate to her in remainder in tail, and to 
3 have a fine with proclamations levied, the uſes to be 
== declared by deed, as in the will? | | 
m SINCE the money due on the Eaſt-India bonds and Anſwer to Fitſt 
de | 


South-Sea bonds are deviſed to mrs. Maſſingberd only — 
h upon truſt for the payment of the 4290l. I am of opinion, 

W that if there ſhould be an overplus more than ſufficient to 

pay the 4290l. ſhe will not be entitled to ſuch overplus 


it, for her own uſe, but that it will belong by way of remainder 

F | to fir William, as executor to his father, : 

of IF mr. Willymott and his wife ſhould bring à bill in Antwer ts $6 
equity for the recovery of her legacy of rool. mrs. Maffing- ond e. 
to berd could not inſiſt on ſtopping it for the 100l. debt; 

of becauſe ſtoppage is no payment ; and yet on a bill brought 

T by mrs. Maſſingberd, ſetting out the debt and legacies 

24 and praying an account, I conceive, on ſuch a bill there 

fir would be a decree to ſet off the debt againſt the legacy. 


As the 100l. debt ought to be paid by mr. Willymott, 
as well as the 100l. legacy ought to be paid to him, 
he being entitled thereto, though given to his wife, I 

S 2 think 


TRUSTS: 


think it not adviſeable for mrs. Maſſingberd to pay the 


| 100l. legacy without ſecuring the ng by mr. Willy- 


mott of the 100]. debt. 


8 THOUGH theſe ſums rom to me to paſs to mrs. 


ach 


Anſwer to 


" Maſffingberd by the general deviſe to her, yet that being 
only on a truſt, if there ſhall be a ſurplus after the truſt 


performed, as I faid before, fir William as executor, I 
apprehend, will be intitled to it, and by conſequence to 
theſe ſums as part of the ſurplus, if they ſhall be ſuch. 


3 REAL eſtate being deviſed by this will from ſir 


Foun Qt. William, the heir at law, great care ought to be taken 


of it, for the benefit of the deviſees ; and therefore I ſhould 
not think it by any means adviſeable for mrs. Maſſingberd 
to deliver the orginal will to fir William till either he 
has confirmed the ſeveral deviſes in it, or that the will is 
proved in chancety : for which purpoſe, I think, the 
perſon next in remainder expectant on the eſtate of mrs. 
Maffingberd may, together with mrs. Maſſingberd, bring 
2 bill in chancery againſt fir William, as heir at law to his 
father, to have the will proved. This need not be done 
in an adverſary way, but in an amicable manner; and is 


very neceſſary to be done, unleſs fir William will, 


by proper conveyances, join in a ſettlement of the eftate 
to the uſes in the will. The conveyance by fine, men- 


tioned in the, Quære, may be proper, if ſit William joins 


in it ; but if he does not join in it, and the will ſhould | 


be loſt, ir would not have the intended effeR. 


Lincobi's-Im, © ROB. RAYMOND. 
My 26, 1719. "7 


' 
4 
f 
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T. B. (int. al.) diſpoſes as follows in his will : © And 
WE © * « for and towards payment and ſatisfaction of all my 
J juſt and proper debts, and the payment of perſonal 
e legacies hereby given, and not charged upon any part of 
« my eftate, and for diſcharge of my funeral expences, 
« ] do give and bequeath unto M. J. T. . H. G. and 
3 H. their heirs and aſſigns, all my lands, tenements, 
« and hereditaments whatſoever, &c. in H. and alſo all 
| © my goods, chattels, leaſes for years, and perſonal eſtate 
« whatſoever; and do make and conſtitute them executors 
« and give to each of them Sol. beſides. their reaſonable 
« charges and expences in relation to the execution of the 
« truſt in them hereby repoſed ; and what overplus ſhall 
« remain after performance thereof, I give to ſuch perſon 
« for the time as my manor of Linden ſhall, according to 
« the limitations thereof herein-after mentioned, belong : 
& and particularly my deſire is, that my leaſehold lands 
te held of the dean and chapter of L. may be reſerved and 
& ſettled to go with my ſaid manor of Linden, fo far as by 
« law it can.“ Then he gives the manor of Linden, &c. 
to S. B. for life; remainder” to his firſt ſon, and the heirs 
of his body; with remainders over. 


ſan of the age of twenty one — The Ori of Mr. zur vn, By what 


and the ſon might obtain the abſolute property of the truſt eftares ? 


S. B. the firſt ſon of T. B. is now of age, and father and 
ſon are deſirous to cut off the entail : How and in what 


manner ought the ſame to be done, both with reſpe& to the 
eſtate at L. and at H.? 45 


As to the eſtate at L. S. B. being tenant of the freehold 
in poſſeſſion, a recovery may be ſuffered thereof in common 
form, by bringing the precipe againſt S. B.; he to vouch 
TH the ſon; and he to vouch over the common 
vouchee. 


As to the eſtate at H. I take it is deviſed to the 
truſtees in fee-ſimple, upon truſt to ſell the ſame ; and out 
of the monies ariſing by the ſale thereof to do what the will 
directs ; and ali the debts, whereſoever charged, to be 
paid out of it, for ſo much as the perſonal eſtate ſhall prove 
8 3 
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Casx 6. 


A teſtitor de- 
viſes, ſor the 
payment of his 
debts, certain 
freehold and 
leaſchold lands 
unto two, 
whom he after- 
wards appoints 
his executors 3 
and he gives 
the overplus, 
after perform- 
ance of the 
truſts of his 


will, to fuch 


perſon as a 
manor, which 
he afterwards 
deviſes to | A B, 
for Ife, re- 
mainder to his 
firit and other 
ſons in tail male, 
ſhould belong. 
S. B. having a 


means the father 1 


Quzre. 


Anſwer, 


- 


dencient: 


* 
7 


all the faid debts. and legacies being diſcharged, be in 


and to be laid out in lands, fbould be ſeitled according to 
fuch limitations as the eſtate at L.; and &. B. and his fon 


truſt, by paying off, &c, and to tate a conveyance from the 
" truſtees, and then ſuffer a recovery of the eſtate at H. 


TRUSTS. 


deficient: and as to the overplus, i. e. what ſhall remain 

of the purchaſe-money after the ſaid legacies and debts 
diſcharged, it ſeems to be the teſtator's meaning, that the 
ſame ſhould be paid over to the perſon who, according 
to the limitations of the L. eſtate, ſhould, at the time of 


poſſeſſion of the L. eſtate ; ſo that in this view no recovery 
would be neceſſary. But it would be prudent for the ſaid 
S. B. to diſcharge the legacies, &c, as ſoon as may be, 
that the overplus may become payable while the £. eſtate 
belongs to him, But as a doubt may arife, whether the 
teſtator did not intend that ſo much of the eſtate at H. 
as is not neceſſary to be ſald to raiſe the money ſufficient to pay 
the legacies, c. or the overplus money erifing by ſuch ſak, 


cannot regularly ſuffer a recovery of that eſtate, while 
it is in the truſtees, or the. truſts not fully performed; 
it vill be the fafcſt for 8, B. and his fon to! fnif6. the 


in the ſame manner as at L. If any difficulty ſhould bein 
actually paying off the faid debts or legacies, yet the | 
creditors or legatees (upon receiving other ſufficient ſecurity ) 

may releaſe their claims and demands ; and, if required, 

the ſame eſtate may be again mortgaged to them (after 

the recovery) by S. B. Buren 

ceaſe to be the debts of the teſtator, and will be re- advanced 

upon the freſn credit of &. B. and his fon. 


1742. n S. EMLYN, 


A MARRIAGE 


by A. 
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MARRIAGE being intended between A. and B. the Carr 7. 
following ſettlement of leaſe and releaſe was made A tenant for 
| life who has 
REec1TiNG the marriage intended; in conſideration of Pranted - ogy | 
which, as well as the portion he was to receive with B. aut of bis 


he conveys to C. and D. the two truſtees named in the ES 


| ſettlement, the manor of ———, &c. in truſt for A. embarraſſed 


until the marriage; remainder to A. for life; remainder circumſtances, 
to truſtees to preſerve ; remainder to B. for life ; re- . eee 
mainder to the children of the marriage, or any one or gate in uuf 
more, as A. ſhould appoint: and in default of ſuch appoint- for the benefit 
ment, remainder to the firſt and other ſons in tail male; of his wife and 
remainder to the daughters as tenants in common; re- children, inde- 
mainder to the right heirs of 1. 5 
A COVENANT to pay 18, oool. into the hands of the The Or in 10 

truſtees, upon truſt to lay out and inveſt the ſame, either of Mr. Born 
together or in parcels, with the approbation of A. and B. upon the moſt 
to be ſignified in writing, in the purchaſe of freehold lands — mode of 
and tenements, to be ſettled to the fame uſes as before- ſuch purpolo- 
mentioned. Power for the parties to grant leaſes.  _ 

Tuts marriage took effect, and the 18,0001. was paid 

into the hands of the truſtees, who have ſince laid out the 

fame, with the approbation of A. and B. in the purchaſe of 

freehold lands, &c. which have been ſettled accordingly. 

A. has already granted an annuity of 100l. to F. to be 

iſſuing out of the manor ſettled during the joint lives of 

A. and F. EE IR 

A. is very conſiderably indebted to G. which not being 

able to pay, he has agreed to grant G. an annuity for his 

A''s life, to be payable out of his life- eſtate in theſe ſettled 

premiſes ; and as he has already outrun a very conſiderable 

eſtate, he is deſirous of diveſting himſelf of all further 

power of receiving the rents of theſe eſtates, and that the 

ſame ſhall be applied for the maintenance and ſupport of 

his wife and three children. For theſe: purpoſes he is 

deſirous that his A.'s life-eſtate ſhall be veſted in a truſtee 
for paying the annuity of 1001. granted to F. in the firlt 
place, and afterwards for paying an annuity of 390. to G. 
and the remainder of the rents to be paid to B. his wife, 
notwithſtanding her coverture, for the maintenance of 
herſelf and family, and for the education of her children; 
and it is intended, that the truſtee ſhall be put into * 

* | | D 4 0 


3. Qere. 


Anſwer. 


TRUSTS. 


of the eſtates to receive the rents during As life, for the 


_ purpoſes aforeſaid. 


All A. s debts, except G. 's, are diſcharged, and he is at 


chis time quite free from any. 


PLEASE to adviſe and plan, In what manner 4.'s life 
eſtates may be 5 conveyed and made over to A 
truſtee, for the purpoſes aforeſaid ? 5 5 


Ws Ry-indenture between 4. and B. his wife of the one 
| part, and C. of the other part, recite, that the manor, 
meſſuages, &c. hereinafter-mentioned to be hereby granted 
and demiſed, are charged with, and ſubject and liable to, 
2 the payment of two annual rents- charge or yearly ſums.z 


the one of 100). payable to F. for the joint lives of the ſaid 


A and F. by equal - - paynients, by virtue of a 
Certain indenture bearing date, &c.* and made, &.; 
and the other of 350l. Carats to G. for the fe of the ſlid 
4e 4 by equal payments, by virtue of a certain 
indlenture bearing date, &c. and made between, &c. 


Recite, that A. is defirous to ſecure a proviſion\ for the 


and for the education of his ciliren ; and for that ——_ 
hath agreed to veſt all the faid manor, &c. in the ſaid C 
(fubje& to the uſual outgoings for payment of taxes and 
repairs, and to the payment of the ſaid rent-charges) | 
in truſt to pay the ſurplus of the rents to the proper hands 
of the ſaid B. for her ſeparate uſe and diſpoſal, as if ſhe was 
fole and unmarried. Witneſs, that for. effectuating the 
purpoſe and agreement aforeſaid, and in conſideration of 
fave ſhillings, 4. grants, &c. to C. all, &c. to hold to C. 


his executors, &. for ninety-nine years, if A. and B. 


ſhall jointly fo long live, on the following truſts, viz, 
to make and pay all reaſonable allowances for uſual out- 
goings, and payment of taxes and repairs, and for ſalaries 
and "rewards of ſtewards, agents, bailiffs, and receivers, 
and all other ordinary and uſual charges incident to the 
faid premiſes, and then to pay the rents- charge; and 


52 | ſubje> 


1 


J „„ „ „ O 


9 


K 


e IE ooo. &: * 
* * 
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ſubj ect as aforeſaid to pay the ſurplus to the proper hands of 
B. or as ſhe ſhall appoint, for her ſeparate uſe, free from 


| the control, debts, and engagements of her. huſband. 


- PrRovIso, that this preſent indenture ſhall not ſuſpend, 


make void, or invalidate, any power or powers whereby 


the ſaid A. is enabled to make leaſes of the premiſes ; but 
that he may with concurrence of truſtees; and that fines 


| and rents reſerved ſhall be paid and accounted for to the 


truſtees on the truſts aforeſaid. 

- CovenanT from 4. for quiet enjoyment on the 
truſts aforeſaid, and that he will not do any act whereby 
the execution of the truſts may be obſtructed, but on 
requeſt do any a& for better enabling them to execute 
the ſame, Provije for the indemnity of the truſtees, 


Ar rEx the anniity to G. is fully ſecured to him, as he 
is a friend to A.'s family, and in regard to their relle 
G. is deſirous his annuity ſhould be made over in ſuch 
. 5 that B. may receive the ſame independent of G. 
or the better 11 of herſelf and family during A. 8 
life, but in ſuch ee that A. may know nothing of the 
r 
E pleaſed therefore to adviſe likewiſe, In what manner 
2557 be done, ſo as to ſecure the fame JE nn to B. 
independent of G., 


B indenture 3 nes G. of the firſt part, 


B. the wife of A. of the ſecond part, and C. of the third 


part, recite the grant of the rent-charge to the faid G.; 


and that G. having a great friendſhip for A. and his family, 
and compaſſionating their diſtreſſed circumſtances, hath 
agreed, for the better ſupport of the ſaid B. and her family, 
to pay the ſaid rent-charge to the proper hands of the ſaid 
B. for her ſeparate uſe and diſpoſal; as if ſhe was ſole and 
unmarried. Witneſs, that for effectuating the purpoſe 
aforeſaid, let G. covenant with C. that he G. will ſtand 


265 


Anſwer. 


ſeiſed of the ſaid rent- charge, in truſt to pay the ſame to 


the proper hands of B. for her ſeparate uſe; and in caſe 


ſhe 


3 
| 
| 
! 
N 
| 
| 
| 
: 
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ſhe ſhall depart this life before the faid rent-charge be 
determined, to pay the fame to ſuch uſes as ſhe ſhall 
appoint (except for the benefit of A. her huſband) ; and 
in default of appointment, in truſt for G.; and that he the 
ſaid G. and his heirs ſhall and will pay and apply the fame 
rent-charge accordingly. | r 

IN DEN TURES to the purport aforeſaid will be ef- 

ſectual. ö Wo : ; * . 


2760. 3 7. B. 


„ 


* 


Cazx38, SIR CHARLES LLOYD, baronet, made his will, duly 
18. April, 1743 · - . executed, and thereby deviſed all his lands in Montgo- 
A teſtator de. unto two truſtees, and the ſurvivor of them, and 
Ae all bis lis beirs, in truſt, by ſale or mortgage, or otherwiſe, to 
lands in M. to Faiſe money to pay his debts; and ſubje& thereto, out of 


truſtees, and the profits, to pay his daughter Victoria 1 50l. a- year un- 


the ſurvivor of fil his debts were paid: and ſubject and chargeable as 
— re . aforeſaid, he deviſed and gave all his lands and heredita- 
by ſale, mortgage, or otherwiſe, to pay the teſtator's debts; and ſubject thereto, and to the 
further charges therein mentioned, he deviſed all his lands to his daughter F. for life, and after 
her deceaſe, to ſuch huſband as ſhe ſhould marry, ſo much as ſhould be anſwerable to what he 
ſhould ſettle on her and her iſſue for his life ; remainder to the firſt and other ſons of the faid V. 
ſucceſſively, in tailz/ remainder to her daughters in tail; remainder over. The truſtees, upon 
the reſtator's death, not choofing to act, conveyed to other truſtees upon the ſame truſts, in 
purſuance of a degree in chancery,” And theſe truſtees afterwards, by indenturcs of leaſe 
and releaſe, reciting that they had diſcharged all the reftator's debts then diſcovered, but that 
it was uncertain whether they had been all delivered in, convey the truſt eſtate to the ſaid F. 
and her heirs, to the uſe of themſelves for four hundied years, upon truſt to raiſe money for 


paying the debts and annuities of the teſtater, and indemnifying themſelves ; and ſubject 


thereto, to the ſeveral uſes mentioned in the words of the will of the ſaid teſtator; with a 
power for F. to charge the premiſes, purſuantly to the ſame will, with portions for younger 
children. FV. afterwards conveys the premiſes by leaſe and releaſe to A. L. who afterwards 
demiſes the ſame for five hundred years to the intended huſband of V. for ſecuring 10,cool, 
part of the conſideration · money to him as her marriage-portion. The hufband afterwards, 


* ppon his marriage with. . conveys his own eſtate to uſes, in ſtrict ſeitlement, for the benefit 


pf V. and her iſſue by him, in lieu of the proviſion intended them by the teſtator's will. 
The ſeveral Ori ions of Mr. FIt uE, Mr. Rt, Mr. Fazartriey, Mr. WII Sd A- 
war, and Mr. Boornx, Whether the truſtees were guilty of a breach of truſt in the con- 
veyance made by them to V. / and, Whether F. and her huſband could by any means make 
3 good title to . L the purchaſer ? 2 * ay | 


F 
* 
- * 
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ments to his daughter Victoria for life; and after her death, 
to ſuch huſband as ſhe ſhould marry, ſo much as ſhould be 
anſwerable to what he ſhould ſettle upon marriage on her 
and her iſſue, for his life; remainder to the firſt and other 
ſons of the ſaid Victoria in tail general; remainder to her 


| daughters in tail general; with power to charge the pre- 


miſes with portions for 3 children, not exceedin 
* And he gaye three annuities to three 
ople for their lives, chargeable on the faid eſtates. And 
ubject as aforeſaid he gave the remainder of his real eſtate, 
on failure of iſſue male of his daughter, unto + 
; and made his daughter and fir H. Edwards exe- 
cutors; and gave his daughter all his perſonal eſtate, 
By indentures of leaſe and releaſe, the two truſtees 


a decree of the court of chancery, convey all the premiſes 
unto, and to the uſe of, Francis Leighton and Joſeph 
Aſhton, and their heirs, upon the truſts and for the pur- 
poſes mentioned in the will, And for the more effectual 
conveying the ſaid truſt eftate, at the next grand ſeſſions, 
in purſuance of a ſubſequent order, the two truſtees in the 
2vill levied a fine, which was declared to enure to the new 
truſtees, and their heirs, upon the like truſts, 

By indentuxes of leaſe and releaſe, after reciting two 
mortgages which had been made for two terms of one 
thouland years and five hundred years, the firſt by fir 
Charles Lloyd in his life-time to Edward Jordn, eſq. for 


oſeph Aſhton to Orlando Bridgman, eſq. and Hugh 
Briggs, for raiſing 3500l, with which all the ſaid debts of 
the ſaid fir Charles Lloyd then appearing had been paid or 
ſatisfied, and that the ſaid Victoria had requeſted the ſaid 
truſtees to convey and ſettle all the eſtates to the ſaid 
Victoria according to the ſaid will, and for the other pur- 
poſes therein mentioned; but it being uncertain whether 


fe and the other by the ſaid Francis Leighton and 


all the debts of the ſaid ſir Charles had then been diſco- 


yered, the ſaid truſtees did convey all the premiſes unto the 
faid Victoria Lloyd, and her heirs, to the uſe of the ſaid 
truſtees for four hundred years, upon truſt to raiſe money 
ſufficient to pay the debts and annuities of fir Charles 
Lloyd, and to indemnify the truſtees from all coſts and 
damages they ſhould at any time thereafter be put to by 


A blank in the will. + A blank in the ww. 
therein 


907 


25. and 26, 


named in the will not caring to act, did, in purſuance of April, 2744s 


26. and 27. 
June, 1745+ 


feaſon of their executing the indenture of mortgage 


TRUSTS. 


therein" recited, or of that indenture ; and after the expi- 


ration of the faid term, to the ſeveral uſes mentioned in the 


12. Mar. 1747. 


words of the will of the gore fir Charles Lloyd, with a 


power for Victoria, whether ſole or covert, to charge all 
or any of the premiſes, purſuant to fir Charles Lloyd's will, 
with any ſum not exceeding Zoool. for younger childrens' 
portions: | a = ED . | 

Bx indorſement on the laſt · indenture it is. declared b 

Victoria, Ann Leighton, Francis Leighton, and Joſep 

Aſnton, that the ſaid term of four hundred years ſhould 
remain velted in the truſtees, as well upon the truſts in the 
laſt indenture as upon truſt, at the death of the faid Vic- 
toria, to raiſe 1500l. with intereſt, at four and a half per 
cent. and pay the ſame to ſuch perſons as the ſaid Victoria 


ſhould appoint. 8 | | 
By indentures of leaſe and releaſe” and fine, reciting, 
that the ſaid Victoria Lloyd was indebted to the ſaid Ann 
Leighton in 2500). and that the faid eſtate was by the faid 
fr Charles Lloyd's will ſubject to three annuities of 25]. 
per annum tor life, and alſo charged with another annuity 
of Fol. per annum, granted ſince his death by the ſaid 
Victoria Lloyd to her ſteward for life, it is witneſſed, that 
in conſideration of 10,0001. paid down, and of 1 12 
agreed to be paid by the ſaid Ann Leighton at the death 
of the ſaĩd Victoria, and of the ſaid debts of 3oool. and 
35ool. which with intereſt from thence were to be paid b 
the faid Ann Leighton, and of the ſaid four annuities alſo 
to be paid by her, and of her GS up the faid bond 
for 2500). to be cancelled, ſhe the ſaid 
convey the premiſes to the ſaid Ann Leighton and her 


heirs, with the privity and conſent of Edward Kynaſton, 


14. Mar. 1747. 


whom the faid Victoria had then agreed to marry, and 
who choſe rather to have 10,0001, than an eſtate ſo much 
incumbered; but is ſilent as to the ſaid 3000l. ſecured to 
be raiſed by the faid indenture of 27th June 1745. 
By indenture tripartite between the ſaid Ann Leighton 
of the firſt part, the faid Victoria Lloyd of the ſecond part, 
and the faid Edward Kynaſton of the third part, after re- 
citing the e to Ann Leighton, and that a mar- 


riage was intended between the faid Edward Kynaſton and 


Victoria Lloyd, and that he was to have 10, oool. paid, or 
ſecured to be paid, to him, as her marriage- portion, and 


that it was agreed by all the parties that the ſaid Ann 


Leighton ſhould mortgage the purchaſed eſtate to him for 
ſccuring the faid 10, 00l. and intereſt, the ſaid Ann 
| f Leighton 


ictoria Lloyd did 
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Leighton did demiſe the ſame premiſes to mr. Kynaſton 
for Eve hundred years, ſubject to redemption upon pay- 
ment of 10,0001. and intereſt. _ | 
By indentures of leaſe and releaſe the faid Edward Ky- 14. and 15. 
naſton, in conſideration. of the ſaid intended marriage, and March, 1747+ 
of the ſaid 10,000]. which he received with her as a por- 
tion, ſettled an eſtate in Shropſhire, of much greater value 
than fir Charles 1:loyd's, on himſelf for life, remainder to 
truſtees to preſerve, &c. then for ſecuring to the faid 
Victoria a rent-charge of 7ool. a=year for her life for her 
jointure; remainder to the firſt other ſons of the mar- 
riage in tail male, with proviſion for raiſing portions and 
maintenance for the younger daughters and tons of the 
marriage. And after reciting, that pending the treaty for 
| the ſaid marriage the ſaid Victoria had, with the privity 
of Edward Kynaſton, fold and conveyed the faid eftate to 
Ann Leighton for 10,000l. over and above and ſubject to 
| the aforeiaid debts and incumbrances, and to the faid 1500!. 
the ſaid 10,000. being the portion of the ſaid Victoria, 
which mr. Kynaſton choſe to have in money inſtead of her 
real eſtate, in regard he did not eſteem the value thereof, 
ſubject to the charges thereon, to amount to 10,0001. it 
was thereby agreed, that the ſettlement and proviſion thereby 
made on the eſtate of the ſaid Edward Kynaſton for the 
iſſue of the marriage, ſhould be in lien of and ſatisfaftion 
for all claims which they reſpectively might have out of the 
real eſtate of the ſaid fir Charles Lloyd by virtue of his will; 
and if any ſon or ſons of the marriage, entitled to mr. 
Kynaſton's eſtate, or to any portions out of the fame, by 
virtue of or under that ſettlement, reſpectively, when of 
age, ſhould not make and execute ſuch acts, deeds, con- 
veyances, or aſſurances, as were requiſite and neceſſary for 
the ratification and confirmation of the ſale and conveyarice 
of fir Charles Lloyd's eſtate to the ſaid Ann Leighton, her 
heirs or aſſigns, and for releaſing and extinguiſhing all their 
right, intereſt, or claim, of, in, and to the ſame reſpec- 
tively, then all the limitations, portions, and proviſions, 
for them ſecured by the marriage-ſettlement, ſhould be 
void. And alſo a proviſo, by mortgage or ſale, of a term 
of five hundred years in the ſettled eſtate, to raiſe money 
to indemnify mrs. Leighton on account of thoſe claims. 
THERE is no iſſue of Victoria by mr. Kynaſton, and 
Victoria is about thirty years of age. 
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-xſt. I AM of opinion, that the legal eſtate deviſed ts 
the truſtees in fir Charles Lloyd's will was well conveyed 
to the new truſtees by the leaſe and releaſe and fine in 
1744. Fide Vick v. Edwards, 3. P. Wms. 372. But the 
eltate being deviſed to the truſtees and their heirs by fale 
or mortgage to raiſe money te pay debts, I apprehend the 
legal eſtate was in the truſtees, and that the ſubſequent 
limitations in the will are equitable eſtates; and therefore 
if a bill had been brought for ſettling the eſtates to the 
uſes of the will, a court of equity would have ordered that 


there ſhould be truſtees to preſerve the contingent remain- 


ders: fo that the new truſtees not having conveyed the 
legal eftate according to the intention of the teſtator, and 
as the court would have ordered them, I do not think it 
ſafe for a purchaſer to purchaſe under this title. 


28th May, 1754. 


2d. Tuts proviſo probably may ſecure a purchaſer of 


- fir Charles Lloyd's eftate againft any claim to be made by 


Mr. Rivzrr's 
Oyr1in1on. 


any of the ſons or daughters of Victoria by mr. Kynaſton, 
but it will not affect any child ſhe may have by another 
huſband ; nor does this ſettlement, in my apprehenſion, 
in any ways alter the conſtruction of the limitation in fir 
Charles Lloyd's will; therefore I ſee no reaſon to alter 
what I have faid concerning the title; 


1 APPREHEND, that by the firſt 5 in fir Charles 


Lloyd's will only the freehold paſſed to the truſtees, and 
that che inheritance did not veſt in either of them, but 
remained in abeyance: and after payment of the teſtator's 
debts, and ſubject thereto, and chargeable with ſome ſmall 
annuities, the legal eſtate by the next deviſe veſted in the 
teſtator's daughter Victoria Lloyd; and that when the 
debts were ſatisfied, there needed no conveyance from the 


truſtees, for their eſtate thereupon deveſted, and the whole 


intereſt 
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intereſt in the premiſes was executed in the faid Victoria 
Lloyd: and as the teſtator made no diſpoſition of the fee, 
the ſame devolved on his daughter; and there being no li- 
mitation between that and the freehold firſt given to her 
but what were contingent, I conceive ſhe might well de- 
ſtroy them all by the fine, and ſo acquire an abſolute eſtate 
in fee: wherefore I think he had a good title. 


. 29th May, 1754- 
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I SUPPOSE the uſe was executed in the truſtees; and Mr. Far Ax 


if ſo, I am of opinion, that the truſtees were as much in- 
truſted to ſupport the contingent remainders as for the be- 
nefit of any truſt in the will; and t:erefore I am of opi- 
nion, that the truſtees, by putting it in the daughter's power 
to defeat the contingent remainders, are anſwerable for a 
breach of truſt for the conſequence which has happened 
by the daughter's barring the contingent remainders; and 
if the purchaſer had notice of the will, I think the daugh- 
. ter's iſſue may be relieved againſt the purchaſe : but if no 
notice of the will, the purchaſer will hold his purchaſe : 
but no perſon beſides the daughter's iſſue can impeach the 
purchaſe, or complain of a breach of truſt. 


th June, 1754. 


AS to the firſt objection, though an eſtate in fee did not 
paſs to the truſtees, but the fee continued in a z it 
being contingent in whom it would veſt; yet as they 6-5 
veyed the eſtate to mr. Leighton and mr. Aſhton, two 
other truſtees, by fine, I think, that as one of them muſt 

inevitably happen to ſurvive, the fee is conveyed by eſtop- 
pel. As to the ſecond objection, I think, that though the 
truſtees did convey to mrs. Kynaſton the eſtate to the ſe- 
veral uſes mentioned in the will, yet this, I think, might de 
looked upon as a breach of truſt; becauſe it had a tendency 


LEVYS Ori- 
NION, 


Sheph. Touchſt, 
503. 
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„Aus Ori- 
NIGN, 


9 


TRUSTS. 


to the deſtroying the contingent remainders created by the 
will of fir Charles Lloyd: for ſo long as the whole fee- 
ſimple remained in truſtees, a court of equity would not 
luffer contingent remainders to be deſtroyed, in regard 
that the deſtruction of them depends upon mere legal prin- 
 Ciples, viz. that they muſt leave a particular eſtate of 
freehold to ſupport.them. And if the truſtees had brought 
a bill to have had the truſts of fir Charles Lloyd's will car- 
ried into execution, I think, that the court of chancery 
would have directed a ſettlement to have been made, and 
would have interpoſed truſtees to preſerve contingent re- 
mainders. *And though the truſtees in this caſe were not 
explicitly truſtees to-preſerve contingent remainders, yet 
they are ſo by implication or conſtruction 'of a court of 
equity. But as theſe truſtees, by their joining in this 
conveyance, did an act which was probably for the benefit 
of his daughter and her iſſue by that marriage, and as the 
truſtees had no expreſs or declared truſt to this purpoſe, I 
incline to think, that in caſe the iſſue of mrs. Kynaſton by 
her preſent huſband, or by any after-taken huſband, ſhould 
apply to a coutt of equity to ſet up thoſe remainders in 


equity, the court would not give any relief 3 the 


truſtees, or againſt the purchaſer. 


As to the third queſtion, I think, that if mrs. Kyu. 
ton ſhould ſurvive her huſband, and have a ſon, he would 
not be deemed a poſthumous ſon under the act of 11. Wil- 
liam. That ſtatute was intended to remedy another evil, 
viz. the. inconveniency of limitations to children unborn 
with remainders over, without any truſtee to preſerve con- 
tingent remainders; in which caſe if the feme was encein!, 
and the next in remainder entered before the birth of ſuch 
child, the title of him in remainder could never be im- 
peached; becauſe the rule of law was, that a contingent 
remainder muſt always veſt either during. the particular 
eſtate, or eo.in/tante that it determines z which in that caſe 

| it 
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did not do; but here the contingent remainders are de- 
oyed, and no perſon in remainder takes who is to be 
9 | veſted by the act. 
As to the fourth objection, I do not ſee how the eſtate 
J J diſcharged from the 3000l. only. I think, that the will 
des not direct any ſum, and therefore that this is a frau- 
ent charge as againſt a purchaſer for a valuable conſi- 
ration, and therefore cannot be ſet up againſt the pur- 
Whaſer in this caſe. Upon the whole, I incline to think, 
Wat a good title may be made notwithſtanding the ſeveral 
Pjections above, though it is not ſo clear as could be 
Wiſhed : but I think, that as mr. Kynaſton ſeems to have 
Wn eſtate for life in the premiſes by the will of ſir Charles 
loyd, he having made a ſettlement on his wife adequate 
to her fortune, that therefore he ſhould join in a convey- 
nce of his intereſt to a purchaſer ; but I do not know 
at mrs. Kynaſton, or any one elſe, can do any act to ſe- 
ure the title; and I think, that if there ſhould be an ap- 
plication to parliament, no a&t could be obtained that' 
ould confirm the title, becauſe the perſons to be affected 
re the iſſue of mrs. Kynaſton by any after-taken huſband, 
who cannot have any recompence in lieu of the contin- 
gency that they are to be barred of. 


I THINE a purchaſer cannot be ſafe under this title. 
My anſwers to the Quæres are theſe: 


FixsT, I am of opinion, that by the deviſe to the two 
truſtees and the ſurvivor of them and his heirs in truſt by 
ſale or mortgage to raiſe money to pay his debts, the truſ- 


was put in abeyance by being limited to the heirs of the 
ſurvivor, and being fo in (whereby it was put out of the 
teſtator), the teſtator could not take it up again and deviſe 
it by the ſubſequent words, conſequently the firſt words 


amount to a complete diſpoſition of the legal eſtate, and 
Vor. II. T the 


Mr. RooTn's 
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[tees only took the freehold for their lives, but the fee 
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ſettlement made on their father and mother's marriage, or 
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the ſubſequent words can operate only on the equitable 
eſtate, and be a diſpoſition thereof. And 1 apprehend that 
the truſtees, by making a feoffment or levying a fine, might 
well enough bar and deſtroy the contingent remainders, 
and acquire ſuch a fee as to enable them to make a good 
title, more eſpecially if done by fine, becauſe that would 


make a title by eſtoppel; but it ſeems to me ſomewhat 


doubtful how far they have done that in the preſent caſe, 
as I ſnall mention in the Poſtſcript to the Second. 

Tus two new truſtees, mr. Leighton and mr. Aſhton, 
ſhould have limited an eſtate to truſtees during the life- time 
of Victoria, to take effect on the determination of her eſtate, 
in truſt to preſerve the contingent remainders from being 
deſtroyed; but this is upon the ſuppoſition that the ſaid two 
truſtees had acquired a fee by the conveyance and fine of 
April 1744. How far their not inſerting ſuch truſtees is a 
breach of truſt may be doubtful, but mr. Kynaſton and Vic- 
toria ſeem to be guilty of a breach of truſt in ſelling away 
the eſtate for their own advantage, and a purchaſer having 
notice can be in no better ſituation. 

To the Second. The limitations in the will of fir 
Charles are to the firſt and other ſons of Victoria. A 
woman can have no poſthumous ſon within the meaning 
of the ſtatute of V. 3. but I think that if Victoria ſhould 
have a ſon by a ſecond huſband, equity would decree the 
eſtate to him, and the purchaſers having notice would put 
him on the footing of a volunteer, Even a ſon by mr. 
Kynaſton would be put to his election; and if he choſe to 
abide by his grandfather's will rather than his father's ſet- 
tlement, I do not ſee how a court of equity could avoid 
decreeing him the eſtate ſubject to the mortgages, becauſe 
ſuch ſon would have a ſpecific lien thereon. 

To the Third. Younger children of mr. Kynaſton would 
be put to their election in equity, either to abide by the 


to claim the 3000 l. under fir Charles's will. Younget 
7 children 


ooo. Ca alt eats ths a-- 
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children by a ſubſequent marriage would be intitled to the 
whole 3000l. even in the hands of a purchaſer. But I 
muſt add, that fo far as any mortgages have been made 
for raiſing money to pay the debts of fir Charles, ſuch 
mortgages and the principal money due thereon are a 
charge on the eſtate; and ſo will any further ſum alſo be 
that may have been applied to pay off any further part of 


| his debts. 


IT is impoſſible to adviſe a purchaſer to accept of this 
title. It does not appear to me that any remedy can be had 
in this caſe, unleſs by getting an act of parliament to con- 
firm the title, upon ſome compenſation being thereby pro- 
vided for mrs. Victoria Kynaſton's younger children by a 
future huſband. But I do not know whether ſuch a com- 
penſation can be had, unleſs out of mr. Kynaſton's own 
eſtate. It muſt be owned to be a hard caſe on mr. Ky- 
naſton; but as he has taken 10, oool. out of this eſtate 
with full notice, he may be probably adviſed to conſent to 
ſubject his own eſtate to this compenſation. 


4th June 17 54. 


P. S. Ir may deſerve to be conſidered how far the leaſe 
and releaſe of the 25th and 26th of April 1744 and the 
ſubſequent fine operated to deſtroy the contingent remain- 
ders in fee to the ſurvivor of the two firſt truſtees, This 
conveyance did not operate in the firſt inſtance by fine, but 
by leaſe and releaſe. Now, nothing paſſed thereby but 
what the releaſors could lawfully paſs, viz. an eſtate for 
their lives. Then the ſubſequent fine ſeems to operate no 
further than as a releaſe, and not ſo as to enlarge the eſtate 
granted by the leaſe and releaſe, but to confirm it; but this 
1s very queſtionable, and. deſerves further conſideration, 
Not that a purchaſer's caſe can be mended thereby. 


N. B. Tux above Orix ons were given upon ſeveral 
Caſes ſtated upon the title. 


T 2 ArrER- 
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AFTERWARDS the following deed of indemnity was 
made and ſtated in a caſe for mr. Wilbraham's Opinion. 

By indentures of leaſe and releaſe, reciting the will of 
the faid fir Charles Lloyd and the ſeveral ſubſequent tranſ- 
actions abovementioned, and alſo taking notice that the 
ſaid Ann Leighton had entered into a treaty for ſale of the 
faid premiſes ; and an objection having been made, that 
notwithſtanding the ſaid indentures of the 1 1th and 12th of 
March 1747 and fine, the inheritance of the ſaid premiſes 
was, for a full conſideration paid, legally conveyed and 
veſted in the ſaid Ann Leighton for an abſolute eſtate in 
fee-ſimple, diſcharged and devęſted of all the contingent 
uſes and eſtates limited and deviſed for te benefit of the 
children of the faid Victoria by the will of her father; and 
that although a much greater proviſion is by the ſaid ſet- 
tlement made by the ſaid Edward Kynaſton out of his own 
eſtate for the ſaid Victoria and her ifſue than they could be 
entitled to under the ſaid will, or the ſaid eſtate deviſed 
could produce, yet as that proviſion extended not to fuch 
iflue of the faid Victoria as (in caſe of failure of iſſue of 
her preſent marriage) ſbe might baue by a future huſband, 
it might be doubtful, Whether her children by any ſubſe- 
quent marriage, in caſe of ſuch contingency happening, 
might or might not claim or he intitlẽd in equity to a ſet- 
tlement of the ſpecific lands deviſed by the ſaid will, ſub- 
ject to the incumbrance affecting the fame ? it is witneſſed 
that the faid Edward Kynaſton, for the conſiderations 
therein-mentioned, did, with the conſent and approbation 


of Victoria his wife and Ann Leighton, grant and demiſe” 


the manor of Hardwicke, &c. and all the eſtate of mr. 
Kynaſton compriſed in the ſaid indentures of the 14th and 
15th of March 1747, to truſtees for two hundred years, in 
truſt for protecting and indemnifying the ſaid Ann Leighton, 
her heirs and aſſigns, and the faid purchaſed premiſes againſt 
all claims which any child or children or iſſue of the ſaid 
Victoria begotten or to be begotten, or any claiming under 
them can have, claim, ſet up, or be intitled unto, of, and in 
the ſaid purchaſed premiſes by virtue of the ſaid will of fir 
Charles Lloyd; and from and againſt all ſuits, entries, 
evictions, coſts and charges which the ſaid Ann Leighton, 
her heirs or aſſigns, or the ſaid purchaſed premiſes might 
be ſubject to on account of any ſuch claim: and for that 
3 it is agreed, that in caſe the ſaid Ann Leighton, 
bo heirs and aſſigns, ſhould hereafter be evicted or ejected 
out of the ſaid purchaſed premiſes, or any part 9 or 
at 


— 
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that the ſaid premiſes, or any part thereof, ſhould be law- 
fully recovered by any child or children of the faid Victoria, 
or his, her, or their iſſue, or any other perſon claiming 


Wunder the ſaid will, or in caſe any entry or claim ſhould 
be made by or on behalf of them on the ſaid premiſes, or 


any ejectment delivered or other action or ſuit in law or 


equity ſhould be commenced or proſecuted againſt the faid 


Ann Leighton, her heirs or aſſigns, for the recovery of 
the ſaid premiſes or any part thereof, or that ſhe or any of 
them in any wiſe ſhould be diſturbed in the enjoyment of 
the ſame by any ſuch children or iſſue, or any claiming 
under them, that then the ſaid truſtees ſhould by · ſale or 
mortgage of the premiſes thereby 28 or demiſed, or 
e ſuch ſums as ſhould 
be ſufficient to anſwer and pay and make a full compenſa- 
tion for all the loſſes and damages that the ſaid Ann Leigh- 
ton, her heirs and aſſigns, ſnould ſuſtain by reaſon of ſuch 
ſuits, &c.; and alſo all the coſts, &c. which ſhe or they 
ſhould ſuſtain by reaſon of the ſame reſpectively, and 
ſhould pay the ſaid ſums fo raiſed to the ſaid Ann Leighton, 
her heirs and aſſigns, for and towards the making and ef- 
feting,ſuch compenſation, &c. : 

MR. WILBRAHAMu was deſired to conſider the whole 
circumſtances of this caſe, and give his opinion, Whether 
It was adviſeable for a purchaſer to accept this title as it 
then ſtood, fo as at any time he might make a good and 
unexceptionable title to a purchaſer, or in caſe he ſhould 
want to fel] or mortgage or make a ſettlement thereof? or 
upon the whole, Whether he thought it would be unſafe 
for him to complete his purchaſe ? 


AS the title was not thought a clear one by any of the 
Counſel who have given their thoughts thereon, the ſame 
depending on nine queſtions both in law and in equity, 
it cannot therefore be thought to be adviſeable for a pur- 
chaſer to accept it as it ſtands by itſelf without the col- 
lateral ſecurity, for the collateral ſecurity argues or rather 
admits a defect, or at leaſt a doubt of the ſufficiency of 
the title; ſo that I think that the title muſt depend in 
ſome meaſure on the ſufficiency of the collateral ſecurity, 
which, if it be certainly good and ſufficient, will in ſome 


meaſure cure the defect, ſo as to make the purchaſer ul- 
59 timately * 
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timately ſecure ;- but {till I cannot fay that the title to the 
land intended to be purchaſed is clearly marketable, for 
ſuch a title ſhould be clear, of itſelf, and ſhould not want | 
the aid of any collateral ſecurity ; ſo that it is a matter of 
prudence rather than law, whether the purchaſer ſhould 
proceed in his purchaſe. 


1 R WILBRAHAM. 
April 10, 1755. 


4 


TO take off the arguments of the Counſel in favour 
of the title, I ſtate my anſwer thus: That in the Caſe of Pye 
and George, lord keeper ſaid, that the relief prayed againſt 
a purchaſer having notice of the contingent remainders 
being deſtroyed by the truſtees joining was. ſo very plain 
and reaſonable, that if there was no precedent in the caſe 
he would make one; and agrecable to ſuch declaration the 
Caſe of Manſel and Manſel and many others have been de- 
termined. And to further illuſtrate this Caſe as to the 
principal point, which is, how far the truſtees ſhould by 
implication and not by expreſs declaration be deemed truſ- 
tees to ſupport the remainders, notwithſtanding there was 
a decree for them to convey in the words of the will, ſee 
the Caſe upon ſerjeant Maynard's will, Talbot f. 3. where 
the court decreed that a conveyance in the like caſe ſhould 
be ſettled by the maſter according to the letter of the 

wills; but upon exceptions to the maſter's report it was 
ordered, that proper eſtates ſhould be made to ſupport the 
remainders, that the teſtator's intent ſhould not be fruſtrated: 
and this reſolution was affirmed in the houſe of lords: fo 
in all caſes executory the intent of the parties will in equity 
prevail againſt the rules of law, as may be ſeen in Talbot's 
Cafes, 176. BY | 
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. B. daughter of A. B. by indentures of leaſe and releaſe 
id grant, &c. to J. B. and three others and their heirs, the word iſſus 
n truſt to theſe uſcs; as for and concerning the meſſuages, in a deed cnur- 
Wc. to the uſe of F. H. for his life, and then the meſſuages, ing by way ef 
Wc. to the uſe of R. H. for life, and then to M. H. ſon of te. 
che ſaid R. H. and S. H. and tue heirs male of his body, 


H. and R. H. his ſon and heir, in conſideration of ©" If 
* a marriage then had between the ſaid R. H. and Mr. Bors 


&c. 3 and as for a houſe called „after S. H.'s de- 
ceaſe to the uſe of Rowland and his heirs; and as for and 
concerning the capital meſſuages, &c. and all other the 
lands whereof no uſe is limited, th the uſe of R. H. for his 
life, and then to the uſe of the iſſue male of the ſaid R. H. 
on the body of the ſaid 8. H. lawfully begotten or to be 
begotten; and for want of ſuch iſſue, to the right heirs for 
ever of R. H. 
R. FH. at the time of this deed had iſſue male born on 1693. 
the body of the ſaid S. viz, M. and F. ſince dead, 
WHETHER R. H. is more than tenant for life whilſt Quare. 
his ſon . lives, or any other iſſue between R. H. and S. H.; 
or that R. H. is tenant in tail now, and may ſuffer a com- 
mon recovery, and become tenant in fee of the capital meſ- 
ſt age? or, Whether if he ſuffer a recovery does he for- 
feit, and may the fon M. enter as iſſue male ? 


ALTHOUGH it is undoubtedly true, that at this day Anſwer. 
a deviſe to a man for his life and after his death to his iſſue, 
or to the iſſue of his body, will give the deviſce an eſtate tail, 
yet that was not always ſo held, for they formerly took a dif- 
ference. If the deviſee had no iſſue at the time of the deviſe, 
they held it an eſtate tail; but if he had iſſue at the time, 
they held he took only an eſtate for life: vide Cro, Eliz. 
742. Taylor and Sayer ; and Hales' way of citing the Caſe 
J. Vent, 229. Nothing therefore can fairly be inferred 
from the import of the word iſſue in a will, 

Tux point here is, Whether by the known rules of 
law the word iſſue can be made a word of limitation in a 

| 14 deed 
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the import of 
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by deed without the word heirs, even though the con- 


of the body of the ſaid J. B. then to the uſe of the right 
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deed enuring by way of uſe, ſo as to carry the inheritance 
to the perſon from whom the iſſue is to proceed? 

Ir is true, that judges have often gone a great way in 
making deeds enuring by way of uſe operate according to 
the intent of the parties, notwithſtanding the informality | 
thereof, or the want of ſkill in the drawers; but it has 
never yet prevailed, that an inheritance ſhall paſs in lands 


veyances have been by way of covenant to ſtand ſeiſed 
to uſes. 


In Co. Litt. 20. b. 2. Inſt. 334. it is laid down as a 
ground, that an eſtate tail is not to be raiſed in a deed by 
any other word than the word heirs, In 1. Ro. Abr. 837. 
in the Caſe of Nevell and Nevell 16. Jac. 1. it was held 
expreſsly, that a feoffment to the uſe of J. S. and the iflue 
male of his body was not an eſtate tail, for want of the word 
heirs. The fame Caſe is reported in 1. Brownl. 152. 

Tuus the law was ſettled for near one hundred years; 
and then from the reſolutions of the Judges in the Caſe of 
Leigh and Brace, 5. Mod. . and Carth. 343. it was en- 
deavoured to be again made a queſtion, Whether an eſtate 
tail might ariſe by limitation to the iſſue in a deed operat- 
ing by way of uſe ? In that caſe the limitation was to the- 
uſe of J. B. and his heirs for ever, and for default of iſſue 


heirs of W. B.; but the word heirs was uſed, and the ſub- 
ſequent words were uſed only to ſhew that the donor 
meant heirs iſſuing from or procceding from the body of 
J. B. Accordingly the point, whether the word 1/ue 
would create an eſtate tail in a deed operating by way of 
uſe, came before the court of exchequer in Mich. Term 
8. Geo. 2. by the name of Makepeace and Fletcher, which 
is reported i in Com. 457. upon a covenant to ſtand ſeiſed; 
the words were nearly the ſame as here: and the court 
all held, that the party had not an eſtate tail, but for life 
only. 

| Ir 


nce 


in wunere eſtates have been limited in this manner, but it has 


oO 
to 
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Ir would be of dangerous conſequence to alter the law 
in this reſpect. I doubt not but there are hundreds of caſes 


always been where deeds are unſkilfully drawn. When 
the opinion of any Counſel has been aſked, the anſwer 
muſt have been uniform, that no eſtate tail would ariſe. 
And it would ſhake abundance of titles to alter the law in 
this reſpect. If deeds of uſes muſt be governed by the 
ſame rules as prevail with reſpect to wills, then a limita- 
tion to a man's male deſcendants, or men children, may 
create an eſtate tail; and an abſolute inheritance may pals 
by a limitation to the uſe of the grantee for ever, which 


will produce infinite confuſion. 


I am therefore of opinion, that R. H. was only tenant 
for life; and that MH. H. with his two brothers became 
entitled after his death to the ſaid premiſes in F. and B. 
as joint tenants for life; and that the reverſion will belong 
to the claimants under thoſe who purchaſed of R. that 
reverſion being limited to him in fee. 


Lincoln's Inn, JA. BOOTH. 
May 2, 1750. 


| Cast 2. 
Y indentures of leaſe and releaſe made between George 1. and 2. N 
Bridges, eſq. and Ann his wife of the one part, Rick. — 
ard Deſpard, William Carden, and Walter Stephens, of By indentures 
the other part, they the ſaid George Bridges and Ann his of leaſe and re- 
wife, in conſideration of the rents, covenants, conditions, aſe, certain 
and. agreements thereinafter mentioned, and reſerved on beteditamente 
the part of the leſſees, their-heirs and aſſigns, did demiſe, ha _=_ 
grant, ſet, and to farm let, relcaſe, and confirm, unto the heirs, during : 
faid Deſpard, Carden, and Stephens, and to their heirs the lives of ſuch 


. ; . | three, and the 
lives and life of the ſurvivors and ſurvivor of them; and during the lives a4 life of a 

and every other perſons and perſon who ſhould be added to that demiſe for ever, —— 
to the covenant for renewal therein-after contained. Mr. Boo n's Ortnion, Whether the 


legal eſtate was by thi ous 
tak. > this conveyance veſted in the relcaſees ſo as to ſupport at law all future, 


and 
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and Anf the manor of Villers, and certain meſſuages, 
&c. with their appurtenances, to hold unto the ſaid Richard 
Deſpard, William Carden, and Walter Stephens, their 
heirs and aſſigns, from the firſt day of ſaid November, 
for and during the natural lives of the ſaid Richard Deſpard, 
William Carden, and Walter Stephens, and the life and 


lives of the ſurvivor and ſurvivors of them, and for and 


during the life and lives of ail and every other perſon 
and perſons that ſhall be added to this 7 wh demiſe 
for ever, purſuant to, and in execution of. the covenant 
for renewal of the ſame, as hereinafter is mentioned : 
Reddendum yearly 8201. for the firſt fix years and fix 
months, and 2000). yearly afterwards during the remainder 
of the term and eſtate thereby granted ; and which is re- 
ſerved to the ſaid Gecrge Bridges and Ann his wife, if 
ſhe happened to ſurvive him, for ar] during ſo many years 
cf the ſaid eſtate thereby granted as they or either of them 
ſhould happen to live; and after their reſpective decealzs, 
unto the perſon or perſons to whom the reverſion or re- 


mainder of the premiſes ſhould belong or appertain. 


In which leaſe mr. Bridges covenants with the leſſees, 
that he and the ſaid Ann his wife, in caſe ſhe ſurvived him, 
would, within fix months after the death of the ſaid threo 
lives, and every other life that thould be added unto, or 
be put into, the ſaid demiſ-, or any renewal thereof, as 
each of ſuch lives ſhould happen to die, on payment of 

ool. in the common dining-hall of Lincoln's Inn, as a 
fine, within ſix calendar months next after the death of 
every ſuch life, unto the ſaid George Bridges, or Ann his 
wife, if ſhe ſurvived him, or unto their reſpective aſſigns, 
or to him or them that ſhould be entitled to the remainder 
or reverſion of the premiſes, and upon the nomination of 
a new life to be added or infertcd in the room of the life or 
lives ſo dying within the ſaid ſix calendar months, — they 
the ſaid George Bridges and Ann his wife, and the ſurvivor 
of them, or the perſon or perſons who ſhould be entitled 
for the time being to the reverſion or remainder of the 
premiſes, ſhould and would, at any time after ſuch 

yment and nomination to be made within the faid 
* calendar months, upon requeſt, renew, add to, and 
ut in ſuch other new nominated life in the place of every 
life ſo dying; and ſo from time to time for ever, by in- 
dorſing ſuch new lite on the ſaid deed of relcaſe, or in- 
ſerting the ſame in a label to be thereto annexed for ſuch 


purpoſe. 


THE 


— 
— 
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Tux leſſees afterwards covenanted with mr. Bridges 
and his wife, that the ſurvivors or ſurvivor of them, 

their, ſome or one of their, heirs or aſhgns, ſhould no- 
| minate ſuch new life or lives as aforeſaid, and pay the 
reſpective fines for each life that ſhould be nominated with- 
in the ſaid times, and at the place and in manner before 
mentioned, and accept of ſuch renewal thercby agreed to 
be made, and ſeal and execute counterparts thereof, 

Tua two of the lives named in this leaſe died in the 
life-time of, and ſeveral years before, the ſaid mr. Bridges, 
' who alſo died the 13th May 1751. : ge, 

AND upon his death the ſaid Ann Bridges, his widow, 
became ſeiſed of this eſtate for her life, as her jointure 
under her marriage-ſettlement, with a power of making 
leaſes thereof for twenty-one years in poſſeſſion; or for 
one, two, or three lives, under certain terms and reſtric- 
tions; and there being only one life remaining in the ſaid 
leaſe, viz. William 4 the, by indenture bearing 
date 1ſt January 1757, and made between her of the one 
part, and the ſaid William Carden, George Deſpard, and 
Hannih Stephens, widow, of the other part, did (in 
conſideration of 1000!. therein mentioned to be paid to her 
as a fine), remile, releaſe, and confirm, the ſaid manor 
and premiſes, compriſed in the ſaid leaſe of 1729, unto 
the faid-William Carden, and to the ſaid George Deſpard 
and Hannah Stephens, to hold to them and their heirs, for 
the lives of the ſaid William Carden, William Carden the 
younger, and James Stephens, and the ſurvivor of them, 

C. 

Ix this renewed leaſe or label, the manor and premiſes 
thereby intended to be demiſed, are not deſcribed in any 
other manner than by way of reference to the deed of re- 
leaſe of the 2d November 1729, whereto this renewal or 
label is alledged to be annexed (though in fact it was not); 
nor is there any certain rent reſerved, nor proviſo inſerted 
for rome in caſe of non-payment thereof, but only a 
general reference as to the rent, reſervations, covenants, 
and agreements, compriſed in the faid leaſe of 1729. 

Tux faid William Carden the elder died ſome years ago, 
and the late leaſe or renewal, independently conſidered, 
cannot legally exiſt, becauſe it is not made conformable to 


the power of leaſing given to or veſted in mrs. Bridges; 
and the doubt which is now ariſing is under the operation 
of the habendum in the ſaid deed of releaſe 


ſe of 1729, viz. 
Whether the legal eſtate thereby veſted in 


leaſees 


the three re- 
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leaſees ſhould continue in the ſurvivor of them, his heirs 
and affigns, ſo as to pert all future renewals that may 
be made ad imfinitum : | 

Is the limitation to the releaſees and their heirs ſufficient 
legally to ſupport the ſaid renewed leaſe during the now 


* ſurviving life therein, and alſo all future renewals as ma 


be made for ever? or, Is ſuch renewed leaſe defective in 
point of law, and for what reaſons ? | 


THE great inquiry upon this Cafe muſt be, What was 
and is the operation of the leaſe made by the indentures of 
the 1ſt and 2d days of November 1729 ſtated in this Caſe, 
and of the proviſoes and covenants therein contained, 
trying, weighing, and conſidering the whole thereof by 
and upon the rules and principles of law ? 

I sHALL by no means deny the legality, either at law or 
in equity, of covenants for renewals of leaſes, I ſhall not 
deny that covenants for the perpetual renewal of leaſes are 
valid, and that courts of equity will carry the ſame into 
actual execution, and decrce the performance thereof. The 
practice of inſerting ſuch covenants in leaſes is general in 
Ireland, and ſuch covenants have been frequently upheld 
in the houſe of lords here in England, upon appeals from 
thence; but no Cafe has ever come to my knowledge, 
where it has been endeavoured to ſupport contracts or 
grants for renewals otherwiſe than by the means of argu- 
ments founded on equitable principles, which tended to 
prove, that courts of equity ought to decree ſuch con- 
tracts to be carried into execution by a ſpeciſic perform- 
ance, like all other covenants and agreements relating to 
the ſettling or conveving of lands. Now there are plain 
arguments in equity to prove, that a covenant or agree- 
ment for the renewal of a leaſe ought to be decreed to be 


' ſpecifically performed. No purchaſer can be preſumed to 


have got or obtained a grant or conveyance of the reverſion 
of lands, compriſed in any leaſe then ſubſiſting thereof, 
without having ſcen and had full notice of ſuch Teaſe, 


and 


USES, 285 


a and of all the eontents thereof. Indeed, if a purchaſer was 
y to go upon the land, and aſk the tenant under what leaſe 

he held ſuch land, and ſuch tenant was to ſay, that he was 
t tenant at will, and had no leaſe at all, that would be a 


a fraud upon the purchaſer : but if he owned he had a leaſe, 
4 it would be incumbent on the purchaſer to call for a ſight 
| thereof: if he omitted fo to do, it would be his own folly, 

and at his peril; for then he would be deemed to have run 
3 the hazard of whatſoever ſhould prove to be the contents 
f of ſuch leaſe, and that would be preſumptive notice. If 
he actually had a ſight of ſuch leaſe, that would be actual 
) notice; and if afterwards he proceeded to complete his 
/ : purchaſe, and then, when the purchaſe was made, retuled, 


upon application to him made by the tenant or leſſee, to 

execute a new leaſe in purſuance of the covenant for re- 

newal contained in the old leaſe, it is not to be doubted 

but a court of equity, upon a bill filed by the tenant or 
| leſſee, would compel ſuch purchaſer to renew, by exe- 
cuting a new leaſe according to the covenant; for he the 
purchaſer could not plead to ſuch bill that he was a pur- 
chaſer without notice, there being ſuch proof of actual or 
preſumptive notice againſt him as aforeſaid. Now, it is a 
ground in courts of equity, that notice reduces a purcha- 
ſer to the caſe or condition of a volunteer, that is, of a 
perſon who claims under a voluntary conveyance, and 
from bounty; againſt whom any third perſon, being a pur- 
chaſer, has and would have a right to come into a court 


of equity to compel him to a ſpecific performance of any 
contract or agreement that had been entered into with ſuch 
third perſon, to make him any grant of any eſtate or inte- 
reſt in the land. And conſequently in this cafe a court 
of equity would decree the purchaſer of the reverſion to 
execute a new leaſe to the tenant or old leflee, and to re- 
new the ſame from time to time, according to the terms of 
the covenant for renewal contained in the old leaſe. But 
then all this is proceeding upon equitable grounds, and does 
* ; not 
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not touch or confirm the legal operation of any ſuch com- 
mon leaſe with a covenant for ſuch perpetual renewal as I 
have mentioned. For if you view ſuch common leaſe in the 
the light of a legal conveyance, be it a leaſe for a ſhort 
term, ſuppoſe three, ſix, or nine years; or be it a leaſe for 
a long term, ſuppoſe of fifty, ſeventy, or an hundred 
years; its legal operation, in point of demiſe, can be no 
more than to give the leſſee, after he has entered, a right 
to the poſſeſſion; or, to ſpeak with ſtricter propriety, an 
eſtate in poſſeſſion for a certain determinate number of 
years, with the immediate reverſion back again; or rather 
another eſtate to the leſſor back again directly in rever- 
ſion; and the additional covenant operates not at law to 
extend the leſſee's eſtate beyond the period before appointed 
for its determination, or to paſs or grant to the leſſee any 
further eſtate whatſoever at law, but only to make a pro- 
miſe or an engagement to make another leaſe futurely. 
The covenant neceſſarily implies at law the very contrary 
to the paſſing of any actual eſtate or intereſt ; for the co- 
venantor is, by the words thereof, made to ſay, that he, 
his heirs or aſſigns, will, when ſuch and ſuch a particular 
time ſhall happen as is there expreſſed, make and grant a 
new leaſe of the premiſes for the Ike term as he had be- 
fore granted by that leaſe. It muſt therefore neceſſarily 
be the intention of the parties, that ſuch an eſtate in the 

reverſion ſhould be retained by the leſſor as ſhould enable 
him, his heirs or aſſigns, to carve thereout (when the 

time ſhall come that he ſhall be called on to perform his 

covenant) the new term he has before covenanted to 

grant by way of renewal ; and he muſt have the reverſion 
to be able to carve ſuch new term thereout, upon the rule, 

nemo dat quod non habet. Wherefore the legal operation 

of any leaſe for a term fixed and certain, accompanied with 

a covenant therein for a perpetual renewal, has no other 

operation than any other common leaſe for years to any 

ſhopkeeper or tradeſman in any market-town in England. 

Now, 
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Now, if we take an inſight into the nature and opera- 
tion of the conveyance in the preſent caſe, under which 
the renewable intereſt is here claimed, we ſhall find it 
will become very difficult to ſay, without examining it 
attentively, what will be the operation thereof at law. If 
its operation at law is no other than the operation of ſuch 
common leaſe as I have laſt mentioned, then it will be a 
leaſe for a particular term or eſtate; and that term or 
eſtate being to have continuance no further than to a parti- 
cular point of time, the duration was not from its very 
creation to exiſt : and then there being a time when the 
eſtate thereby granted will determine, the reverſioner's 
eſtate will again become an eſtate in poſſeſſion; for every 
leaſe muſt have a determinate certain beginning or com- 
mencement, and a certain determinate ending or determi- 
nation: and therefore, if the leſſee will ſeek to have a pro- 
longation of his eſtate and intereſt under the covenant for 
the renewal, he muſt have recourſe to a court of equity 
to compel the reverſioner to make him, from time to 
time, ſuch new leaſe as the words of the covenant do im- 
port. But then, as every one who comes into a court of 
equity muſt come there with clean hands, and as the agent 
concerned in intereſt in the preſent caſe informed me, 
that there are many heads of fraud and impoſition under 
which they ſhall be able to repel every argument that can 
be made uſe of in a court of equity for the obtaining a de- 
cree for a ſpecihc performance of the covenant of rene wal 
contained in this preſent caſe, I ſhall entirely omit the con- 
ſideration of the equitable part of this caſe, and leave it 
to the other gentlemen who ſhall be adviſ:d with in the 
preſent caſe to enforce thoſe arguments in ſuch manner 
as ſhall be moſt conformable to the rules eſtabliſhed 
in courts of equity, whenſoever this matter ſhall come 
to be litigated in thoſe courts; and therefore I ſhall apply 
myſelf ſolely to conſider the legal operation of the preſent 
grant or conveyance, 
| FirsT, 
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Finsr, then, it is a conveyance by leaſe and releaſe, 
where the leaſe for a year has its operation and effect ſolely 
from the ſtatute of Uſes ; for it is a bargain and ſale to the 
uſe of the bargainee for one year, and the uſe is derived 
out of the eſtate of the bargainor ; ſo that the bargainer, 
upon the ſealing of the bargain and fale, immediately 
ſtands ſeiſed to the uſe of the bargainee for one year: and 
inaſmuch as where an uſe is created by virtue of the 
ſtatute of Uſes 27. Hen. 8. ſuch uſe muſt be derived out of 
and under the ſeiſin of ſome other perſon, this anſwers what 
is required by the ſtatute ; becauſe inſtantaneouſly, upon 
the ſealing of the bargain and fale, an uſe is created for 
the benefit of the bargainee for a- year ; and then it may 
be predicated of the bargainor, that he immediately ſtands 
ſeiſed to the uſe of the bargainee for ſuch one year. And 
the ſtatute ſaying further, that wherever any perſon ſtands 
ſeiſed to the uſe of another for any eſtate or intereſt, he 
for whoſe benefit ſuch uſe is limited ſhall be deemed to be 
in poſſeſſion of the land for a like eſtate and intereſt as is 
limited to him in the uſe, the force and operation in 
the ſtatute is ſuch, that the bargainee is deemed to be in 
the actual poſſeſſion of the land for the year as effectually 
as if a leaſe had been made to him for a year at the com- 


mon law, and he had actually . into the land by vir- 
tue of that leaſe. 


Tus being the operation of every leaſe for a year 
made by force of che ſtatute of Uſes, and of the preſent 
one, it is now to be ſcen what is the operation of a releaſe, 
when it is grounded upon ſuch preceding leaſe for a year. 

Now, a releaſe to a bargainee or leſſee for a year, 
where it grants: to a bargainee a larger eſtate or intereſt 
than he had before, is that ſpecies of releaſe which is called 
a releaſe operating by way of enlargement of the eſtate; 
and this is a conveyance at the common law. And where 
an eſtate, either of freehold or of inheritance in fee, is 


2 8 to the bargainee by ſuch releaſe, the releaſee gains 


and 
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and acquires ſuch freehold or ſuch inheritance in fee merely 
by the rules of the common law. For example: —If ſuch 
releaſe of the lands is to the bargainee, habendum to him, 
his heirs and aſſigns; that is the limitation to him of an 
eftate in fee ſimple at the common law. So it is if the 
words.are,—To hold to him the releaſee, his heirs and aſ- 
ſigns, to the only uſe and behoof of him, his heirs and aſ- 
ſigns. This is alſo a conveyance operating merely by the 
rules of the common law: for theſe words, © to the only 
e uſe and behoof,” being directed and applied to the very 
fame perſon as firſt takes under the habendum, do not give 
or create any ſtatute-uſe, but ſerve only to expreſs, in a 
more emphatical and liberal manner, that the releaſee is to 
take the eſtate in fee ſimple to himſelf and his heirs, for 
his and their own uſe and benefit, which is an uſe at the 
common law, and not a ftatute-uſe. But where the ha- 
zendum is expreſſed thus Habend. to the releaſee, his 
« heirs and aſſigns, to the uſe of A. for life, then to B. for 
& years, Or in tail; then to C. D. E. and F. or to ten or 
« twenty others, for ten or twenty different eſtates,” there 
theſe will be ſtatute- uſes, and incontinently the perſons for 
whoſe benefit ſuch uſes are there exprefſed or ſpecified 
muſt, under the very words of the ſtatute, be taken to be 
in actual poſſeſſion, or to have actual veſted intereſts in the 
lands, according to the eſtates limited by ſuch uſes re- 
ſpectively. And if there are powers reſerved to the ſaid 
A. B. G. D. 2 and E. to make leaſes, jointures, &c. 
there, as ſoon as any ſuch leaſes or jointures are made, 
the leſſees and jointureſſes will have an uſe or eſtate in the 
lands for thoſe terms which are created by the leaſes or 
Jointure-deeds, provided ſuch eſtates and intereſts quadrate 
-with the powers: and the terms, eſtates, and intereſts, 
-will be uſes derived by force of the ſtatute out of the ſeiſin 

of the releaſee. : * ö ; , 
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muſt be derived out of the ſeiſin of ſome third perſon, ſo 


- fortie perfor, or perſotis who doth or do ſtand ſeiſed to the 
"uſe of the fad I B. & D. E. and F. for years, life, or in 


aligns only (leaving out the word heirs), to the uſe of 4. 
for life, with remainder to B. C. D. E. and F. ſucceſ- 


- then afterwards, if J. S. was to die, all the uſes would 
de void; becauſe J. S. acquiring by the releaſe no larger 


"the heirs of J. S. flood ſeifed to the uſe of the ſeyeral per- 
 fons named in the deed: and if ſome perſon or perſons did 


In the proviſion of the ftatute of Hen. g. which turns ti 
uſes into legal eſtates but ſuch as were truſts before the 
| Ratute, where there always was a third perſon who held 
"the eſtate, and whoſe conſcience was bound by the 


formable to the old uſage : it fays expreſsly, that whereves 


of the land for the fame eſtate as he has in the uſe. 


. deere lade releaſes under which nothing paſſed but 


Ls 
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hat it may be always predicated, that there doth or do exiſt 


tall, Kc. as aforeſaid. And where there is not ſuch 
ſeiled by ſome ſuch third perſon, ſuch ſtatute-uſe is not 


Food. For example: If there ſhould be ſuch a bargain Io d 
"and fate, or leaſe for a year to J. S. as I have before men- | 
tioned, and then a releaſe to him of the lands, to hold to ue 


him and his affigns for his life, or to hold to him and his 
Hvely, for life, years, or in tail, as hereinbefore is mentioned 


eſtate or ſeiſin than for his life, and that being determined 
by his death, there could remain nothing out of which the 
uſes could be derived; and it could not be predicated that 


not ſtand ſciſed to thoſe uſes, the caſe would not fall with- 


And the words of the ſtatute are fo framed as to be con- 


there is a perſon ſeiſed to the uſe of any other perſon, he 
fo whole uſe he is ſeiſed ſhall be deemed to be in poſſeſſion 


FW 


Now, no part of this doctrine would or can be applied 


bare legal eſtates or old common-law uſes ; as if the ha- 
Fender in the releaſe was to be to 7: $. and his agus, 


ME 

2 

W 
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ule of the faid J. S. and his heirs, or to the uſe of the 
vid J. F. and the heirs of his body begotten; there that 
rould not be a ſtatute-uſe, as T have ſaid before, but would 
de the limitation of a legal eftate, and would be good, as 
ot wanting the ſupport of the ſtatute-uſes. So is the 
ae of Jenkins v. Young, Cro. Car. 230. One Red- 
cad gave land to Edward Randall and his wife, habendum 
o the faid huſband and wife, to the ufe of them-and the 
Heirs of their two bodies; and for want of ſuch iſſue, to 


argued, that the eſtate out of which the uſe ſhould ariſe 
being no more than an eftate for life, the uſe could not 
make the eſtate larger than the limitation; but the judges 
laid, they conceived that there was a difference where an 
eſtate was limited to one, and the uſe to a ſtranger ; there 
the uſe ſhould not be more than the eſtate out of which it 
was derived; but not when the limitation was to two, ha- 
bendum to them, to the uſe of them and the heirs of their 
bodies; that was no limitation of the uſe: nor was the uſe 
to be executed by the ſtatute; but it was a limitation of 
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they were in by courſe of common law: and fo it ſhould 
be taken as a limitation to them and the heirs of their Bo- 
dies; remainder to the other, and the heirs of the other; 
that the deed might be conſtrued according to the intent of 
him that made it. 


Tuis Caſe appears to be argued again in fol. 244, 245. 
of the ſame book; and there the judges faid, that that 
| limitation in the habendum, to the uſe of the grantees and 
the heirs of their bodies, was a limitation 'of the land it- 
ſelf, being all to one perſon; and was as urn 
4 & habendum to them and to the heirs of their bodies z* 
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t and not like to the Caſe 2. and 3. Eliz. Dyer 186. For 


true it was, when the eftate was limited to one or two, to 


d 
4 


TH enlarged 


he uſe of Edward Morgan and his heirs. There it was 


the eftate to them, and the heirs of their bodies; and 


the uſe of others and their heirs, the firſt eſtate was not 


* 
* 
* 
% 
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«and not by way of uſe.” 


miſes to Deſpard and his companions, to hold the ſame to 


ſaid Deſpard and his companions, and their heirs, to the 


November, being the cate of the leaſe for a year, for 


USE3. 


- 


greater eſtate, But there, where the grant and haben. 
dum conveyed the eſtate, and the limitation of the uſe wa 
to the ſame perſon, that ſhewed the intent of the parties, 
and was a good limitation of the eſtate; for it was not an 
uſe divided from the eſtate, as where it was limited to 2 
ſtranger, but the uſe and eſtate went together: wherefore 
it was all one as if the limitation had been to them and 
the heirs of their bodies. They are the words of the 
book; and lord chief-juſtice Holt expreſſes himſelf in the 
fame manner in the Caſe of lord Altham v. earl of Angle- 
ſey, in Gilb. Rep. fol. 26, 17. „If a fine,” ſays he i © 
< be levied to a man and his heirs, to the uſe of him and 
«© his heirs, in this caſe he ſhall take by the common law, 


Ir is by this time proper to examine the conveyance 
under which the renewable intereſt here claimed ariſes. 
It is a conveyance by Jeaſe and releaſe, and ſuppoſes mr. 
Bridges, at the time of the execution of the conveyance, 
was ſeiſed in fee. No difficulty ſeems to ariſe upon the 
bargain and fale, or leaſe for a year. I ſuppoſe mr. Bridges, 
for 58. conſideration, thereby bargained and fold the pre- 


the ſaid Deſpard and his companions, their executors, &c. 
for the term -of one year, in the uſual manner. By this 
bargain and ſale a ſtatute - uſe aroſe for one year to Deſpard 
and his companions, and mr. Bridges became ſeiſed to 
the uſe of Deſpard and his companions for one year, 
which uſe put them into actual poſſeſſion, as actual leſſees 
or tenants for one year. Then came the releaſe; and by 
that mr. Bridges granted and releaſed the premiſes to the 
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only proper uſe and behoof of the ſaid Deſpard and his 
companions, their heirs and affigns, from the firſt * of 


* 


vsks. 


1 eee Deſpard and his 
companions, and the life and lives of the ſurvivors and ſur- 
vivor of them, and for and during the life and lives, &c. 
Theſe latter words, for the preſent, I omit. 

FixsT, then, examine the operation of the . 
Had it been, © to hold to the ſaid Deſpard and his compa- 


« nions, and their heirs,” generally, it would have enlarged 
the eſtate of the leſſees for a year up to a fee; that is, 
to an abſolute eſtate of inheritance in fee-ſimple : but the 
words being, in effect, © to hold to the ſaid Deſpard and his 
t companions, and their heirs, from the firſt day of No- 
tc vember, &c. during the lives of the perſons therein 
te named, that enlarged the eſtate of the leſſees for a year 
only up to a freehold deſcendible. I have purpoſely 
thrown out the words, © to the uſe of them and their heirs,” 
| for reaſons that will preſently appear. 
Now, ſuppoſe a man ſhould enfeoff J. S. to hold to 
the ſaid J. S. and his aſſigns during his life, it would be 
clear that J. S. could take no eſtate of inheritance under 
the feoffment, but only an eſtate of freehold ; and conſe- 
quently it would be as clear: but the reverſion in fee and 
the inheritance would be left in and incontinently return 
to the feoffor. So if a feoffment was to be, to hold to 
the feoffee and his heirs during the lives of 4. B. C D. 
and twenty other perſons, ſtill nothing would paſs but an 
eſtate of freehold, and not an eſtate of inheritance, The 
freehold would be deſcendible becauſe of the words, * and 
© his heirs,” which would make the heirs, after the death 
of the feoffee, ſpecial occupants during the lives of the 
ceſtui vies; but till the reverſion and inheritance would be 
left in and return to the feoffor, immediately after the 
livery of ſeiſin: and this is what every ſtudent knows 
within fix weeks after he has been in the inns of court. 
Ws will now return to the words of the habendum in 
the releaſe, taking in the words, © to the uſe.” The ha- 
U 3 bendum 
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| 1 ſtands literally thus: „ Ta hold unto the ſaid Det. 
« pard and his companions, their heirs and aſſigns, to the 
* only proper uſe and behoof of the faid Deſpard and his 
a companions, their heirs aod affigns, from the firſt day of 
November, for and during the natural lives of the ſaid 
« Defpard and his companions, and the life and lives of 
the ſurvivor and ſurvivors of them.” Here you obſerve 
the uſe limited is not limited ta any perſon different from 
the perſon to whom the eſtate is granted, The habendun 
is to Deſpard and his 'companions, and the uſe is limited 
to Deſpard and his companions; ſo that the eſtate and the 
uſe are bath to one and the ſame perſon ; and therefore 
this cannot be a ſtatute · uſe, for the ſeiſin doth not go or 
belong to one perſon, and the uſe to another perſon 


n: W. 
whereas the ſtatute requires that there ſhould be a ſtand- © 
ing ſeiſed by ſome third perſon or perſons to the uſe of ir 
ſome other perſon. And that caſe of Young and Jenkins 1 


is expreſs, that where the uſe is not divided from the eſtate, 
and the uſe and the eſtate go together, there it amounts 
only to a limitation of the eſtate, and conſequently is not 
a ſtatute-uſe, but only a common-law uſe, And if at this 
day a man ſhould enfeoff J. S. to hold to the ſaid J. S. and 
his heirs, to the uſe and behoof of the ſaid J. S. and his 
heirs for ever, no man living would call that a ſtatute-uſe; 
for the words would import no more than the words * for 
© his and their ſole benefit and behoof, and would only 
ſerve to ſhew in how ample and beneficial a manner the 
feoffee yas to take the eſtate limited to him by the ha- 
bendum, which being manifeſtly an eſtate at common law, 
could not alſo give or create a ſtatute - uſe. The words of 
lord Holt in the caſe of lord Altham v. earl of Angleſey, 
before: recited, are directly in point, In like manner it 
would be, if there were a feoffment to a man and his 
aſſigns, to hold to that man and his aſſigns, to the only 
uſe and behoof of him and his aſſigns during his life, 8 
* wo 


. 

would only limit an eſtate of freehold to him for his life at 
common law, and not be the limitation or creation of any 
ſtatute-uſe. It would be the ſame in the caſe of a feoff- 
ment to one of lands, to hold to the feoffee and his heirs, 
to the only uſe and behoof of the feoffee and his heirs, 
during the lives of 4. B. C. D. and twenty other perſons. 
There the words © to the uſe and behoof would paſs no 
ſtatute - uſe, or paſs any thing diſtint from the eſtate, 
which eſtate would be an eſtate at common law; A 
words © to the uſe and behoof would ſerve only to ſhew 
the amplitude of the eſtate given by the feoffment, and 
that the feoffee- and his heirs were to take the ſame for 
his and their own benefit, without return of any ſeryice 
whatever to the donor. Yet in this caſe, as nothing but 
a freehold deſcendible would paſs, the reverſion and the 
inheritance muſt be underſtood to be Kill left in, and to 
return immediately after the livery of ſeiſin to, the feoffor 
and his heirs, 
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duty of the 


proQers, upon 
an appeal from 


an inferior to a 


ſuperior court 


univerfity of 
to 
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.  Inhibit the 
| Judges of the 


inferior court, 


ndnd ſummon 


thoſe of the 


ſuperior court, 
and ſwear them 
into their office ; 


Mr. Fon D's 


Ori ion, 
What redreſs 


: office would be 
entitled unto. 


an appellant in 
whoſe behalf a 


| obſerved, that the fir? of | 
Chancellor) is in Term time always open to ſuitors to that 
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debitum 


UNIVERSITY. 
RY a ſeries of charters, confirmed by act of par- 
liament, an ample juriſdiction is granted to the chan- 
cellor and ſcholars of the univerſity of Oxford, for the trial 


and decifion of all cauſes, whether civil or criminal, in their 
own courts (exceptis cauſis liberi tenementi, mahemii feloniz 


et proditionts ). 
of juſtice in the 


HIS juriſdiction hath ever been exerciſed in three 
different courts held within the Univerſity, viz. 

FirsT, the chancellor's court; in which the chancellor 
of the Univerfity, or his commiſſary or vice-chancellor, 
ſitteth as judge; from whoſe ſentence there lieth an 


+ - SECONDLY, the houſe of congregation ; which houſe 
annually appointeth ſeven of its members, (vix.) two 
doors of divinity, one of laws, one of phyſic; three 
maſters of arts, * ut flati delegati, cauſas omnes appella- 
tionum d cancellario ejuſue vice=cancellario ad domum con- 
gregatioms devolutas, audiendi et terminandi per totum 


annum in ſequentem poteſiatem habeant ; and from this 
2 ing of the ates of congregation, an appeal 


THrirDLY, the houſe of convocation z which houſe 
annually appointeth nine of its members, ( viz.) two doctors 
in divinity, two of law, two of phyſic, and three maſters 
of arts; qui fimiliter ut ſtati delegati, anno inſequente, 
cauſas appellationum a domo congregations domum 
convocationis ene audiant et determinent ; et quicquid 
in qudeungue cauſa major pars omnium delegatorum utriuſque 
domiis reſpettive flatuerit — — fit et e ffectum 

tiatur. 

N. B. IF the ſentence pronounced in theſe three courts 
are ſententiæ 1 + han the judgment given in the laſt court 
is final : but if there be any contrariety between any one 
ſentence and another in theſe courts, in ſuch caſe an appeal 


ligth from the laſt of them (viz. the convocation). 


_ FinalLy, ad regiam maje/tatim in cancellarid. Be it 
eſe courts (viz. that of the 


court: 
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court: but the judges delegate of the ſecond and third 
court never aſſemble and fit as a court, but in the caſe of 
an appeal's being actually preferred to them from the court 
immediately below their's reſpectively; and becauſe the 
Judges of the two upper courts (annually delegated as 
aforeſaid) are not always reſident in the Univerſity to 
receive an appeal, and to inhibit the court below; 
for the benefit therefore of an appellant, and for the more 
ſpeedy attainment of juſtice, the local ſtatutes and laws 
of the Univerſity direct, that when an appellant hath duly 
interpoſed his pen from a court below to the immediate 
court above, ſhall. (within three days after ſuch 
interpoſition) ſignify the ſame to the two proctors of the 
Univerſity, who are ſuppoſed to be always reſident ; 
and they, in the name of the court of delegates, to which 
the appeal is preferred, ſhall, by virtue of their office, 
inhibit the judge or judges of the court below, from which 
the appeal is brought, er ne ulterius in hujuſmodi cauſes 
predant, moneant, ſive interdicant. | | 
Tunis done, the proctors call to the bench the judges of 
the court above, ſwear them np their office, and they 
roceed to hear the merit of the, appeal, affirming or 
reverſing the judgment paſſed in the court below. _ 
In Michae Term 1751 a proſecution was com- 
menced, i. e. an accuſation in ſcriptis was exhibited in the 
loweſt court by Radclyffe Howard, doctor of laws, and 
George Wilmot, maſter of arts, againſt V. L. doctor of 
phyſic, for certain heinous and ſcandalous offences by him 
the ſaid V. L. committed, with the proof of which the 
proſecutors onerated themſelves ſub pœnd calumniæ, and 
prayed that a citation might iſſue againſt the faid W. I. 
to appear, anſwer, &c. &c. iis. 
It vice-chancellor, as judge of this court, by an 
interlocutory decree, abſolutely rejected the accuſation, 
and refuſed the citation prayed. From this unjuſt decree | 
the proſecutors brought their appeal in due time, and in due 
form of law, to the houſe of congregation; and accordi 
to the directions of the- ſtatutes above-mentioned ſignifi 
ſuch their appeal to the two proctors of the Univerſity, 
A. B. and C. D. and obtained from them an inhibition 
on the court below, which was ſerved en the judge and 
regiſter of that court. ; I 
HE j delegate of the houſe of congregation 
aſſemb * — accepted the juriſdiction, and were 
ſeverally ſworn into their office ; the appeal was * 
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BY in their preſence, and a motion made, by the proctor 
or advocate) for the = lants, for a citation to iſſue againſt 


ep ellate, William Lewis, to appear and anſwer 
e On this motion the delegates took a fortnight to 
deliberate ; then met again, refuſed to decree a citation, 
diſmiſſed the appeal, and diſſolved their juriſdiction. 
From this ſhameful interlocutory the appellants bring 
their appeal from them to the houſe of convocation ; but 


© they have reaſon to x 5 that one of the Univerſity 
), though 


rotors (viz. C. D. he readily joined with his 
colleague 4. B. in inhibiting the fir/t court, and in banding 
the appeal from that court to the delegates of congregation, 
will, at this time, refuſe to unite with A. B. in a nece 


act of office, viz. in inhibiting the delegates of congre- 


gation, and in handing this ſecond appeal to thoſe of con- 


- vocation, who are ready to enter upon the duty of their 


office when called upon. 


VB. Tas inhibition muſt be ſigned both by 4. B. 


and C. D. or there is an abſolute failure of juſtice, and 
the cauſe is ſtopped in its progreſs from the ſecond to the 
third court. | | 

NoTE likewiſe, there is no proviſion made in the 
Univerſity ſtatute (de judiciis) for ſuch an abſurd procedure 
on the part of one of the Univerſity. proftars; and it is 
ſuppoſed the caſe never happened until this time. If the 
9 ſhould now happen, and C. D. ſhould abſolutely 


refuſe to join A. B. in inhibiting, &c. 


Is not this a neceffary act which C. D. is obliged to 
perform virtute gficii? | | Se: 
SUPPOSING this to be a caſe in which an appeal lies, 
and that the ſtatutes are compulſory upon the proctors to 
inhiþit the inferior juriſdiction after an appeal is duly 
preferred, I think, C. D. cannot juſtifiably refuſe doing his 


duty in inhibiting, But I do not ſee that, accord- 


ing to what is ſtated of the ſtatutes, it js a matter of 


duty in the proctors to receive or hand the appeal. 

However, if that has been the uſual method of carrying 
gn theſe proceedings, I think, it will be prudent for (. U. 

to conform to the practice of his predęceſſors, though it 
does not at preſent appear to be a matter of ſtrict duty. 
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cauſe from one court to another can be impeded by the 


rice of C D. in 7 to join his colleague 4. B. 
in this neceſſary act of office 


I THINK, it is never to 1 ſuppoſed, that any officer, Anſwer. 


either judicial or miniſterial, can capriciouſly and arbi- 
rarily obſtruct the progreſs of any cauſe whatſoever, 


WILL not ſuch refuſal on the part of C. D. be deemed +, 
unreaſonable partiality in favour of the offender © 
William Lewis, who dy ſuch means may eſcape out of the 


hands of juſtice, and ayoid the cenſure of the delegates of 
convocation ? 


UNLESS I was appriſed of the reaſons C. D. may urge Anſwer. 


for ſuch a refuſal, it is impoſſible to impute it to partiality, 
caprice, or any unjuſt motive ; and therefore I can only 
fay in general, that if he, or any other perſon, cauſeleſsly 
declines executing his duty, ſuch a conduct muſt be 
aſcribed to partiality, ar ſame other undue influence. 


WiII not C. D. by this refuſal to hand the appeal to the . Wane 


delegates of convocation, as far as in him lies, - ſtop the 
final progreſs of the appellants to the king's majeſty, 
ſince the appellants muſt go through the court of conveca- 
tion before they can . to the crown? 


IF the appeal to the crown lies only from the delegates Anſwer. 


of convocation, there can be no queſtion but that court 


muſt firſt give judgment before ſuch an e can be 
proſecuted to the king. 


WII I not this refuſal on the part of C. D. an indivi- $ Wark. 


dual officer, be a ſufficient foundation, on which Howard 
and Wilmot, the parties appellant to the convocation, 

may move the court of king's bench for a rule againſt 
C. D. to ſhew cauſe why a mandamus ſhould not iſſue 


out of that court to compel him to do an act of mere 
office ? cr, 


LasTLY, What proper method in law or _— can : 
be purſued to oblige C. D, (if obſtinate) to do his duty 


in this caſe a 
IT 


+4 
Is it to be ſuppoſed, that the progreſs of a momentous ' 2. Quere. - 


9 
aafwer, 


*. 
ON1VERSITY. 


. court of king's bench to grant 


A mandamus, that an inferior officer refuſes to do his duty, 


unleſs there is no other way of compelling him to 


| perform it. The king's writ of mandamus is an extra- 
ordinary remedy, and never goes to inferior juriſdictions, 


where there is any ſuperior to whom ſuch officer is 


- accountable for his conduct; and therefore, if the chan- 
cellor or vice- chancellor of the Univerſity, or the collective 
body of the Univerſity, have any coercive power over the 
proctor, there is no pretence to apply to any court of law 


or equity for relief. Beſides, if this was a proper caſe 
for the interpoſition of a court of law, in reſpect of any 


deſect of juriſdiction in the Univerſity over C. D. 
- yet the king's bench would never iſſue a mandamus, 
-unleſs it appeared to be a matter of ftrit duty; and as this 


does not appear to me with regard to his receiving or 
handing the appeal, and as courts of law are extremely 
tender in meddling with Univerſity privileges, I cannot 
take upon me to ſay, there is any remedy to be expected 


from thence : nor am I able to ſay anything more poſitively 


on any of the queſtions propoſed than as above, for want of 
ſeeing the ſeveral ſtatutes concerning the execution of this 
juriſdiction, and knowing the foundation upon which the 
ſeveral ſentences of diſmiflion already made have been 
built. 


Middle Temple, © JOHN FORD. 
January 29, 1752. | 
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Carts 
A and B. agreed to ſubmit this affair to the deciſion of The Orts- 
* mr. Booth, and therefore requeſted his Anſwer to n lor of Mr. 
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ms : Booru, Whe- 1 
ve the following Quær e- | — +. 1 
he penced of levying fines to bar dower, and of deducing and abſtractinz the title, are to ha 1 
- borne by the vendor or vendee. * 

| | 
ile WHETHER, in caſes of this fort, are the expences of Quare- 5 
1 fines to bar dower to be paid by the ſeller, or by the pur- 
0 chaſer? and, Is or is not the ſeller either to deliver up 


to the purchaſer original deeds or copies, at the ſeller's ex- 

nce, ſufficient for the purchaſer to protect his title? and, 

s the ſeller or the purchaſer to pay for the abſtract of the 

title-deeds, and the fee to the purchaſer's Counſel for his 
Opinion thereon, and for ſearching for judgments ? 


THERE are ſeveral queſtions in this Quære, and they Anſwer, 
require ſeparate anſwers. | 
F IRST, As to the fines that were requiſite to bar dower. 
And as to theſe, I think, it belonged to the ſeller to be at 
the expence of theſe fines, if no ſpecial agreement was 
made concerning the fame. For ſuppoſe the buyer B. would 
have conſented to take a common conveyance to himſelf ' 
in fee from A. the vendor, with the condition and uſual 
covenants as they ſtand in all the precedent books, then 
B. would have had covenants in the ſame conveyance from 
A. that A. was ſeiſed in fee ſimple, and had good right, &c. 
to convey to B, and his heirs, without any act, matter, 
or thing, to charge, alter, vary, impeach, or reſtrain the 
| fame; and that the ſaid B. his heirs and aſſigns, ſhould 
from thenceforth quietly hold and enjoy, and take the rents 
and profits without any let, ſuit, interruption, &c. and 
that free and clear from all former and other gifts, grants, 
bargains, 


* 


pe as clear that theſe covenants would be broke not only 


before the ſale ; and to make a clear title, it was abſolutely 


if ſhe refuſed to do, her title would be outſtanding and a 


I take the rule of practice to be, that the buyer is to be 


VENDOR AND VENDEE. 
bargains, ſales, jointures, ſettlements, dowers, rights and 


titles to dower, rents, forfeitures, charges, titles, and in- 
cumbrances, &c. As this clearly would be fo, it would 


on the death of A. the ſeller, but even the inſtant of the 
deeds of conveyance being executed; for A. having a wife 
living, her title to dower had attained and commenced 


neceſſary for A. to procure his wife to join in fines; which 


charge, on the premiſes; and that would be a breach of 
the covenant, for which damages would be recoverable, 


at the expence of taking a clear eſtate of inheritance in 
fee ſimple out of the ſeller, his mortgagees, or aſſignees, 
or truſtees,” to himſelf, If the feller is tenant in tail, 
with reverſion clearly in himſelf in fee, then the ſeller 
muſt be at the expence of fines, if the buyer is contented 
therewith. If he is tenant in tail with remainder over, 
or with the reverſion to a ſtranger, there he muſt be at 
the charge of recoveries to unclog and unfetter the title. 
So as to incumbrances, the incumbrancers muſt at his 
charge acknowledge ſatisfaction on record, or aſſign, as 
the caſe may require. If this was not ſo a purchaſer, 
after having fixed his price with the ſeller, might be ſaddled 
with another year's purchaſe, or more, for the expgnce of 
the conveyances; and the .more debts and incumbrances 
the ſeller had charged on the eſtate, the dearer would the 
eſtate be to the purchaſer. Purchaſers expect to find all 
theſe matters eaſy and clear; and if they are not ſo, it is 


- incumbent on the ſellers to inform them of the truth of 


the caſe, and not to keep them in ignorance; A title to 
dower is as much an incumbrance as a grant of a rent- 


charge to a ſtranger for life (to the amount of one-third of 


the value of the land), to commence on the {ſeller's death; 
and 


VENDOR AND VENDEE, 


and I conſider the caſe in the ſame light; fo that I have no 
doubt of its being a charge. As to the coſts of ſearching 
the records for judgments, ſtatutes, &c. I think, that if 
nothing was found but what was before diſcloſed to the 


purchaſer, then the coſts ought to be borne by the pur- 
chaſer, for the vendor was in no fault. 


Tus fees to counſel ſhould be paid by the purchaſer ; 
it is the practice, and he names the counſel himſelf. 
The expence of making the abſtract belongs alſo to the 
purchaſer. He employs therein his own ſolicitor, who 
takes ſuch methods to lay a proper expoſition of the ftate of 
the title before the counſel as he ſees moſt conducive: to the 
intereſt of his client. 

As to the procuring the title-deeds to be lent, in order 
to be laid before coanſel, I apprehend, the expence of that 
(ifany) muſt ie on the vendor, whoſe buſineſs it is to ſhew 
the deeds, and toproduce every thing that tends to evidence 
the title. Conveyances that are accurately drawn gene- 
rally contain a grant of all deeds, evidences, and writings, 
touching the premiſes only, or only any part, and true 


copies of all ſuch other deeds, &c. as concern the premiſes Ther. Copics uro 


Jointly with any other lands ; ſuch copies to be taken at 
the expence of the purchaſer, his heirs and aſſigns. The 
precedent books are all thus for theſe laſt hundred years; 
and ſo, I apprehend, is the practice; though this ſometimes 
falls very heavy on a, purchaſer. 


Lincoln's Inn, JAS. BOOTH. 
Murder Th, 1758. 
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QETTLEMENT to the uſe of K. S. for life; remainde 
to G. S. for life; remainder to the firſt and other ſons of 
G. S. in tail male; remainder to J. S. for life; remainder 
to the firſt and other ſons of F. S. in tail male; remainder 
to ſettlor and his heirs. R. S. died and G. S. died without 
iſſue. FJ. S. entered, and during his life cut down great 

uantities of timber for ſale, having no ſon at the time, 

S. died without any ſon, and the heirs of the ſettlor ſet 
up a demand for the timber cut down by him. 


uu berni I THINK, fir V,. O. as being entitled to the firſt cftate 


Ox 1nx10n. 


of inheritance at the time when the timber was cut, 
might have recovered the value of it in an action of trover, 
or the produce of it when ſold by an action for ſo much 
money had and received to his uſe. The former action, 


| being for a tort, was loſt by the death of the party, except 


as to ſo much of the timber as remained and came ſpecifically 


to the hands of the executors ; the latter was equally 
competent againſt the executors as againſt the teſtatar 


himſelf in his life-time. But as fir V. O. though appriſed 
(as is Rated) of the injury done him at the times it way 


committed, has not hitherto taken any of the ſteps he might 


have taken to recover ſatisfaction for it, but on the contraty 
has 'acquieſced in the manner above ſtated, by means 
whereof the executors would be involved in difficulties 
if they were now made to account for the timber, I think 
a court of equity will not interpoſe; and the ſtatute of 
limitations has, I preſume, barred his kga/ remedy. If any 
part of the timber came to the hands of the executors, 
or was ſold fo recently before the teſtator's death that 
fix M. is yet in time to ſue for it at law, I think he may, 
5 | if 


gen x58 433 S 
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WASTE, 


if he pleaſes, require ſatisfaction for /o much of it; but, as 
I conceive, no further. 


1569. J. DUN NIN G. 


Hap the ſaid J. S. being merely a tenant for life Three Queries, 
under both ſettlements (not having the uſual or ſimilar 2nd Mr, 
words in his favour “without impeachment of waſte”), — 4 
a right to cut timber for ſale? or, Could this right (either (9% Caſe. 
in law or equity) be derived to him by implication from 
theſe words in the jointure, & and having power, Kc.“ Ve. 
fo that every ſuch leaſe or jointure be not made without 
impeachment, or diſpuniſbable of or for any manner of waſte, 
by any expreſs words therein- mentioned? 


I AM of opinion, that J. S. was a mere tenant for life, Mr. Youzz's 
ſubje& to impeachment of waſte; and no right to cut 10. 
timber can be implied for his benefit, or annexed to his 
eſtate, by virtue of the words referred to in the leafing 


power, viz. ſo as ſuch leaſe be not diſpuniſhable of waſte by 


expreſs words, &c. This caution in the leaſing power 
was ſuperfluous in the preſent caſe, becauſe J. F. 
could not convey any ſuch right to a leſſee, not having it 
in himſelf. In order to ſupport ſuch an intereſt in J. C. 
it muſt be contended, either that he was tenant for life 
without impeachment of waſte by expreſs words, or elſe, 
that he was entitled to cut timber for ſale by the nature 
of his eſtate, in like manner as a tenant in tail, or a tenant 
in tail after poſſibility of iſiue extinct. But he could claim 
in neither light ; for expreſs words are wanting in his 
favour, and the eſtate limited to him is merely for his 
life | 


As neither J. O. nor his fon W. O. had any veſted 1. quere, 
intereſt in the eſtate at the time the waſte was committed | 
(the limitation to them being contingent on J. S. Eins 
without iſſue male), and — Bea av, at the time had no 
certain injury done them, Will the ſtatute of limitations 
run from the time of felling the timber, or from the ſaid 
+. Ss death, when the injury to them became certain? 


-_ "3 : & J. O. 


of the waſte committed, and the injury was certain; but 


that the relief to be obtained in this caſe muſt be ſought in 


ONT 


\ 
WASTE, 


J. O. and J. O. had veſted remainders at the timo 


under all the circumſtances ſtated, I am of opinion, 


equity, out of the aſſets of J. S. who cut down the timber, 

upon a bill to be filed for an account and ſatisfaction againſt 
the executor. No legal remedy can be had; for the action 
of waſte could net be brought by the owner of the inherit- 


ance, V. O. the remainder-man in tail, during the life of 
J. O. his father, who was entitled in remainder for life 
and F. S. dying before J. O. ſuch action never could be 


brought. Neither can trover be maintained now againſt 


the executor of 7. S.; not only becauſe there is no 


nſtance of a like action againſt an executor, but becauſe 


the ſtatute of limitations is a bar. That remedy might 
have been purſued within ſix years after the timber cut by 
7.8 in the name of V. O. againſt 7. S. himſelf; 

and if the whole term had lapſed in the life-time of J. 8. 
L ſhould have thought ĩt a conſiderable objection to any bill 
in equity for relief by way of an account againſt his 
executor. But the teſtator 7. S. having died recently 


| after the waſte committed (as I am informed), by whoſe 
death within fix years the action became impoſlible, 


and the executor having entertained an amicable treaty 
for a ſatisfaction to be agreed (which occaſioned the delay 


of filing a bill) till September 8, when the ſix years expired, 


and the ſtatute of limitations was firſt urged, I am of 
opinion, that a court of equity will not think that hh 
ought to be barred by length of time. 


Ir the ſtatute muſt run from the time of the waſle 

ing committed, under the particular circumſtances of 
2 two ſeveral plications being made to the executor 
ihis aocounk; the one within a year after J. S. 's death, 

98 25 time when the injury became certain and known to 


J. O. or I. O. the ſecond in February 1768 before ſtated, 


when the amicable negociations began, and alſo under 


the general circumſtances of this an. Will not — | 


inter 


WASTE. 
interpoſe, give ſome remedy, and what, to . O. the 


remainder-man in tail (and executor to his father J. O. 
the tenant for life, without impeachment of waſte, on the 
ſaid þ $.'s death without iſſue male), for recoverin 
ſatisfaction for the timber cut and ſold by the ſaid J. S. 
or, Will any of the objections made by the faid huſband 
of one of the reſiduary legatees (according to the facts 
ated at the end of this Caſe) prevent the interpoſition of 
equity to give relief againſt the ſtatute of limitations? 


I THINK, that the relief in equity muſt be by an 
account taken of the value of the timber, and a'decree for 
payment of that value. 1 | 

Tus objections made by the huſband of one of the 
reſiduary legatees will not weigh, in my apprehenſion, 
as a defence againſt the plaintiff's equity. Theconverſation 


held by V. O. was general, not by way of inducement to 


the marriage, to the terms of which he was a ſtranger, 
and in no ſenſe party to the treaty : nor does the marriage- 


Anſwer, | 


ſettlement appear to have depended on the wife's ſhare 
of J. S. s perſonal eſtate, amounting to any particular ſum, 


which will be eventually diminiſhed by the ſucceſs of 
IV. O. in the ſuit propoſed. * | 17 
Member 2, 1769. >: YORKE. 
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1 1. I. 5. 


Ca Is vun tigt KENINGALE being ver in, he fends for 
mr. Haynes, the miniſter of the who after he 

: had done his Gy on that occaſion aſked the faid William 
_ Keningale, if he had ſettled his worldly affairs: to which 
him to his ne. he anſwered, he had not; and defired me. Haynes to be 
.phew to leave With him on the da following, to affiſt him therein; that is, 
the latter zcol. to alter his will he him, as will appear hereafter. And 
mr. Parſons, the apothecary, was in the room when this 

"om cc ———— Haynes. 
tor, whom he a will made ſome time it, The 
ray was preſent, n the teſtator ſaid — 12 W. T. des the 


following. —Mr.-Bunzuxy's Orton, Whether the executor was compellable to 
pay this money * ay ways atlhes } 


J. Nov. 17422 On the day following, being the November 1742, 
mr. H went again to the faid William Keningale's, 
where he then met john and William Keningale, the 
aforeſaid William's nephews. Aud being all in the room 
. the faid William was, the faid John Keningale 
iſed of his uncle's intentions) produced his 
wy, » which mr. Haynes was deſired to read to the 
1 3 which he did accordingly ; and then aſked him, 
wh faid William) intended to alter it. Upon 
Nick illiam the peared faid, „ Uncle, you know that 
4 you promiſed to leave me 1001.” To which the teſtator 
anſwered, that he did, and would have his executor 
1 the faid John Keningale, his other nephew) pay it. 
o which — ſaid John anſwered, . Uncle, whatever you 
4 fay ſhall be — and I will do every thing that is fair 
* —— juſt; and mr. Haynes ſhall know it.” all which 
mr. Haynes ſome time after made a memorandum ; and 
all which he ſays in his memerandum he remembers fo 
well, that he could teſtify it upon oath, if there were 
occaſion. And one Elizabeth yner, who was then 2 
ſervant to the faid teſtator, and in the room when the — 
diſcourſe paſſed, will corroborate what mr. a will 
teſtify; * ſhe affirms, that the ſaid John 
| Fromiled he would give the faid Wien the — 
a bond fur the faid 100l. within'three days after. Tun 


SNA 
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WILLS, 


Tux day after, being the roth November 1742, William 10. Nov. 1742, 


the teſtator died; ſince whoſe death John the executor 


deen applied to, either to pay this 1001. or give ſome - 
—_ box 5 ; but he has refuſed, and ſtill refuſes, to do 


either of them, though much more than ſufficient to pay 


all the teſtator's debts and legacies has come to his hands, 


by virtue of the ſaid, executorſhip. 


As this Caſe is circumſtanced, Will not a court of equity Quzrce, 


the ſaid John Keningale, the executor, to pay unto 
the aid William, the teſtator's nephew, the faid 100l. 
out of the perſonal eſtate and effects of the ſaid William 
ar By e teſtator, if there is no want of aſſets in his 
hands for that purpole ? 

YPON this ſtate of the Caſe, there ſeems to me ſuffi- 
cient evidence to ſhew, that it was the intention of the 
teftator to alter his will in favour of his nephew William; 
and that he did not do it, upon the affurance of his nephew 
John, that he would do whatever the teſtator ſhould ſay ; 
and therefore I am of opinion, that a court of equity | will 
look upon this as a fraud in John ; and conſequently will 
decree him to pay the 100l. to William, if there are ſuffi- 
cient allets for that purpoſe. 


March 9, 1743. 


W, BUNBURY. 


MRS. BARBARA ALLGOOD was in her life-time 
ſeiſed of a copyhold cloſe, within the manor of Hexham, 

called the Broad Cloſe. 

AT a court held for the faid manor in 1744, the faid 

Cloſe, with the appurtenances, was ſurrendered into the 

hands of the lord, to the uſe of the ſaid B. A. and her aff 

tor and during the term of her natural life; and from and 

ater her deceaſe, then to and for ſuch uſes, intents, and 

purpoſes, and of ſuch perſon and perſons, his, her, and their 

heirs, as ſhe, the faid B. 4. in and by her laft will and 


in writing, or by any other writing under her 


deviſes the refidue of her real eſtate to another. Tn the May following t 
under an incloſure act allot to teſtatrix certain lands in lieu of her right of common. 
Teftatrix then des. - Mr. Wits#zanan's Ori 10 to whom the dg belonged. ; 
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Casr 2. 
A teſtatrix ſeiſeſ 
of copy hold 
lands to which 
there was a 
right of com- 
mon appurte- 
nant, in 1744 
ſurrenders them 
to the uſe of her 
will ; and in 
January 1755 
diſpoſes of 
by her will, and 


to Hexham, upon which the co 


Words of the 


* diately 
« and the execution of the ſaid award or inſtrument, 
& all right of common, in, over, and upon, the ſaid two 


WILLS; 


hand and ſeal, by her duly executed, in the preſence d 


three or more credible witneſſes, ſhould limit and appoint; 
and for want of fuch limitation and appointment, then to 
the uſe and behoof of the heirs and aſſigns of the ſaid B. 4 
I." dolce „ 
"THERE were two large waſtes or commons belongin 
X | pyholders and freeholders 
at that place, in right of their ſeveral freehold and copyhold 
lands, had a right to graze cattle, . E | 
"A DIvis10N of thoſe commons was agreed upon, 
and an act of parliament paſſed in 1753 for that purpoſe; 
wherein, after giving power to commiſſioners to divide, 
&c. amongſt other things it is enacted, „ That imme- 
after finiſhing the ſaid diviſion and allotments, 


“ commons, and alſo in, over, and upon, the ſaid King- 
ec ſhaw Green and Lambſheel Lane, ſhall ceaſe and be extin- 
« guiſhed; and the ſaid lots and parcels of land ſo to be 


« affigned and allotted as aforefaid ſhall be held and enjoyed 
by the perſons to whom the ſame ſhall be fo aſſigned 


<« and allotted reſpectively, in the ſame manner and by the 


« fame tenure as the reſpective lands, tenements, or heredi- 
E taments, in ri 


ght of or for which the ſaid lots or parcels 
&« of land ſhall be fo aſſigned or allotted, are now holden.” 

Tk commiſſioners named in that act, on the 3d of 
May 1755; made their award; and after awarding ſeveral 
allotments, ſet out one for the ſaid Barbara Allgood in the 
following words: * And we do hereby ſet out, affign, 


« and allot, unto Barbara Allgood, of the town and county 


of Newcaſtile-upon-T yne, widow, in right of her copy- 


hold lands within the manor and townſhip of Hexham, 
« haying a right of common upon the ſaid 'moors and 
« commons, eleven acres three roods fourteen poles of land, 
4 more or Jeſs, parcel of the faid common, as: the fame is 


by props.and. land-marks ſtaked and ſet. (ſubject. to a 


te foot-path or paſſage, hereinafter ſet out, leading acrols 
« the ſame; having the allotment hereinbefore ſet out to 
« Thomas Baxter, and the incloſed lands called Howtley, 
ct on. the Eaſt; lands hereinafter allotted to William 
« Graham, on the South; the Dipton road, on the Weſt; 


c and the allotment hereinbefore ſet out to 1 Rowell, 


« on the North. And we do order, direct, and appoint, 
c that the faid Barbara Allgood, and all perſons, owners, 


or occupiers of the ſaid allotment ſhall, within twelve 


« mon 


{ 


«K mor 
«K eve 
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E c months from the date hereof, make and erect, and for & 
t; « ever uphold and maintain, good and ſufficient bounder- 
to « fences on the Eaſt, on the Weſt, and on the North ſides 
4 « of the ſa'd allotment.” 3 : 
Tuk faid Barbara Allgood, by her will, dated the 
'g giſt January 1755, deviſed as follows: | 
rs « | GIVE, deviſe, and bequeath, unto Lancelot Allgood, Words of the 
d « eſq. his heirs, ſequels, and aſſigns, all that my copyhold will. i 
| « Cloſe ſituate near Hexham aforeſaid, and called by the 
« name of the Broad Cloſe, upon truſt, and to and for the x 
« uſes following (that is to ſay), in truſt, and to and for the 
« uſe of his ſon | cape Allgood until he attains the age of 
« twenty-one years; and after his attaining that age, 
« then in truſt, and to and for the uſe of the ſaid James 
“ Allgood, his heirs and aſſigns, for ever. But if it ſhall 
« happen the ſaid James Allgood dies before he attains ſuch 
« age, then I give, deviſe, and bequeath, all the ſaid Cloſe, 
« with the appurtenances, to ſuch other the children of the 
« faid Lancelot Allgood, their heirs, ſequels, and aſſigns, 
« as the faid Lancelot Allgood ſhall, by any deed or writing, 
« or laſt will or teſtament, give, devite, limit, and appoint; 
& and for want thereof, to the uſe of all and every other the 
children of the (aid Lancelot Allgood, their heirs, ſequels, 
« and aſſigns, for ever, to hold as tenants in common, and 
« not as joint-tenants,” 
f Axp then the ſaid B. A. appoints Robert Ilderton 
| executor, and reſiduary deviſee and legatee, in the words 
following: „I give, deviſe, and bequeath, all my 
| « monies due to me upon any ſecurities whatſoever, 
c all my houſhold goods and furniture, plate, ready money 
«and linen and woollen, not by me hereinbefore diſpoſed 
of or bequeathed, and all the reſt, reſidue, and remainder, - : 
« of all my real and perſonal eſtate, or other eſtate and eſtates, | 
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« of whatſoever nature or kind the ſame be, unto the 
« above-named Robert Ilderton, of Hexham, his - heirs, 
« executors, adminiſtrators, and aſſigns, for ever. And I 
« hereby make and appoint the ſaid Robert Ilderton, of 
* Hexham, ſole executor of this my laſt will and teſtament, 
< hereby revoking and making void all former wills, &c.” 
Dated 31: January 1755. | * 

THAT the ſaid Barbara Allgood, on the 29th of Fe- 
wry 1756, departed this life without making any other 
Will, 


As the ſaid B. A. upon the diviſion paid a proportion- 
able ſhare of the charge thereof, and took a diſtinct eſtate, 
| X 4 purſuant 
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Bk 


_ of parſiament 3 


WILLS, 


purſuant to eo th act of parliament of the allotment of con, 
before her but after the date of her wil, 
firſt part of the deviſe to Lancelot Allgood being 
5 , and as ſhe the ſaid B. A, died ſeiſed 9 
other undiſpoſed- of real eſtate which the ſaid Roben 
— could take by virtue of the reſiduary deviſe, 
and as ſhe had an intereſt in thoſe commons, but nt 
diſtin eſtate, till after the diviſion thereof under this ad 


/HETHER this ſhare or allotment of common (under 
this will), belongs ta Lancelot Allgood, in truſt for 
9 wig (+ n reſiduary 


e en wes Hat fit of 
theſe lands at the time that ſhe made her will, they 


could not paſs by her will; for though the was ſciſed of 


the common, as appurtenant to the lands, when ſhe made 


Her will, and though the lands were ſubſtituted in the 


place of the common, yet they could not paſs, I think, 
as appurtenant to the lands, they being a corporeal inhe- 
Fitance, and therefore could not be appurtenant to a corpo- 
real inheritance. But as the teſtatrix lived till after theſe 
lands were awarded to her, and therefore as theſe lands 
were (as it were) a new acquiſition to her, I incline ta 
think, that ſhe could not deviſe it by the will made 
before it was awarded to her, Beſides, as it ſeems to be 
copyhold, being by the act of parliament of the fame tenure 
that the common was which was appurtenant to copyhold, 
I incline to think, that theſe lands did not paſs by the will, 


either to the particular or to the reſiduary (eriſce, but 
Will deſcend upon the heir at law. 


| Lincolw's- Inn, R. WILBRAHAM, 
March 27, 1756. | 


WILLS, 


ONE Rebecca Jones, widow, deceaſed, by her laſt will 

(among other legacies) gave to her coulin Ann Eaton 
zol. to be paid her upon the death of her ſiſter Mary 
Nunnerley, alſo deceaſed, who alſo made her will in the 
words following: © In the name of God, Amen: I Mary 
« Nunnerley, of, &c, being aged and infirm in body, 
« hut of ſound and perfect underſtanding, do make this 
« my laſt will and teſtament in manner following. And firſt, 
41 give and bequeath to my ſervants John Bright and 
« Elizabeth Auſtin the ſum of 51. a-piece (here other 
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Casz Jo 
A teſtatrix bp 
her will, among 
other legacies, 
bequeaths to 
J. B. Fl. and 
conſtitutes him 
and another her 
executors, but 
makes no diſ- 
poſition of the 
reſidue of her 
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« legacies are given). And J nominate and appoint the property. — Nr. 
« above-named John Bright and mr. Robert Sandland, NY 
PINION, 


« executors - of this my will, hereby revoking, &ec. 
& And I confirm and order my executors to perform the execu: ors, or 
te contents of my late fiſter's will. In witneſs, &c.“ | 
No the ſurplus is claimed by the executors, under were entitled te 

ce, that as one of them hath no legacy given him, 
fe hath a right to a ſhare of the reſiduum, and that gives 
the other à right to claim; and that teſtatrix, at the time 
of making her fajd will, declared, that ſhe would give 
nothing to Ann Eaton, or any of her own relations 
(the latter the executors pretend to prove by parole evidence 
to be given by one mr. Lloyd, who drew fad will). 

Soo after mrs, Nunnerley's death, the executors, 
jn conſideration of the ſaid 10l. legacy, got from Eaton a 
general releaſe, which they pretend excludes her of the 
jurplus, The faid releaſe was given with a view ta 
extinguiſh the legacy only, and not to bar her of the 
reſidue. 

EArox being a pauper, and canſequently not able ta 
conteſt with the executors, one Lewis (pretending to be a 
relation of mrs. Nynnerley's and Eaton's, under that colour) 
drew Ann Eaton into articles, and into a letter of attorney, 
authoriſing him to ſue ſaid executors to account for the re- 
fidue, and that the ſame, when recovered, ſhould be equally 
divided between ſaid Lewis and Eaton: but Lewis, 
after having faid articles executed, neglected to proceed 
according to his authority. | = 
_ Waprthaer Ann Eaton, as next of kin, be not entitled | 
to the reſidue, notwithſtanding the general releaſe by her 
given? and, Whether Lewis be not in danger of being 
indicted or puniſhed for extorting ſuch articles from Eaton, 
if he refuſes to deliver up the ſame without. being paid 1 
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2 codicil not March 1727 furrenders the faid eſtate to Joſeph Shaw, 


his trouble, which he ſeems to inſiſt upon ? and, Whether 
.the articles be valid without any conſideration ? 


*. 2 I rx the releaſe of Ann Eaton was out of the caſe, I a 4is f 
of opinion, upon the above ſtate, that in this Caſe th 
executors are not truſtees for the next of kin, but entitle mw 

* to the reſidue to their own benefit. | \ 

| , ' 1 | - mortg 

May 25, 1754. : I. M. Wi earn 

. | Hey * 

agree 

| on t 

| | | h enter 
S THOMAS FEARNES being ſeiſed to him, his hein agre 
A perſon ſeifed and afſigns, of a meſſuage and tenement, being a copy: and 


in fee of copy- hold eſtate of inheritance, in the manor of Wavertree, 
— —— containing eighteen acres of land, did, in the year 1725 
purchaſe I furrender the faid eſtate to Margaret Watkinſon, widow, 
ether copyhold her executors and adminiſtrators, for the term of one 
Rates, but no thouſand years, ſubject to and redeemable upon payment 
— * of 200l. and intereſt. The ſaid Margaret Watkinſon, 


— by after the 'mortgage-money became liable, on the 28th of 


atteſted fo as to ſince deceaſed, and John Martindale, their executors and 


paſs realeftates, adminiſtrators, for the remainder of the ſaid term of one 
and withcut 


3 thouſand years, for ſuch truſts and purpoſes as in an in- 
Kaviogmates') denture bearing equal date with the fiid laſt furrender, 
eſe of his will, and made between the faid Margaret Watkinſon of the 
deviſes both firſt part, George Fearnall of the ſecond part, and ſaid Shaw 
thele citates to and Martindale of the third part, and which was a ſettle- 
wo "we - Ig ment made upon and previous to her marriage with 
with fam for George Fearnall, whereby fhe was impowered to diſpoſe 
younger chl- of her perſonal eftate, notwithſtanding her coverture : 


aten. — Mr. by her will or deed. She the ſaid Margaret and her truſtees 


FazAKk EA 


* lent the ſaid Fearnes the further ſum of 250l. being 
3 Wer Other part of the ſaid Margaret's ſeparate perſonal eſtate 
the tellators and for the ſecuring the repayment thereof, with intereſt, 
execurors were the ſaid Fearnes, by his ſurrender dnly acknowledged, 
compeliable to 12th November 1728, reciting the ſaid former ſurrender, 
carry the ch did ſurrender all the ſaĩd copyhold eſtate, containin 
tract into ex- : 111 
cution ? and, eighteen acres, unto and to the uſe and behoof of the 


| Whether the Shaw and Martindale, and their heirs and aſſigns, redeem- 


copybold eſtare able on payment of 4.501. and intereſt, On the 12th day of 
was effectually 70% | 


deviled and charged? with a reply to other queſtions arifing upon the Caſe, 


February 


ebruary following, the ſaid Margaret Fearnall, according 
o ber power, appointed and diſpoſed of her perſonal 
ſtate to ſeveral perſons named in her deed of appointinent, 
dis ſince dead. 2 
ziſt Auguſt 1731. THE ſaid Thomas Fearnes and 
Arthur Hamilton, of Liverpool, came to an agreement, 
that he, the ſaid Thomas Fearnes, ſhould ſel] to the faid 
Hamilton four cloſes of land, which were part of the ſaid 
mortgaged. eſtate, called the Town Meadow before ſaid 
. rearncs's door, the Horſe Paſtures, and the Old Marled 
Hey at bottom of Piggow Lane; for which ſaid Hamilton 
agreed to pay to ſaid Fearnes $05]. 58. 0d. and five guineas, 
on the 2d of February then next, and mr. Hamilton to 
enter on the ground at Chriſtmas next after the ſaid 
ein reement; and this agreement was reduced into writing, 
DY- and ſigned by the parties; and is in the words following 
res, « 21ſt Auguſt 1731. Contracted and agreed with 
25, « Arthur ilton, of Liverpool, merchant, for ſelling 
"WW, « unto him, the faid mr. Hamilton, certain. cloſes or 
ne « parcel of ground, called the Town Meadow before the 
ent « Door, the Horſe Paſtures, and the Old Marled Hey 
Dn, « it the bottom of Piggow Lane, for the ſum of 
of « 5101. 10s. od. and the faid mr. Hamilton to enter on the 


e the 
itled 


W, « premiſes at Chriſtmas next, and to pay 5051. 5s. od. 

nd « on the 2d of February next, and the remaining $1. 5s. od. 

ne «unto the faid Thomas Fearnes's wife, provided the 

n- «faid Thomas Fearnes was not drunk a week together 

55 « any time betwixt and Chriſtmas next.” Mr. 
Ie Hamilton, according to the ſaid contract, entered into the 
W 


poſſeſſion of the ſaid purchaſed premiſes, and held the ſame 
to the time of his death. 

By reaſon of ſome differences and diſputes relating to the 
peꝛrſonal eſtate of the ſaid Margaret Watkinſon, afterwards 
Fearnall, the ſaid mr. Hamilton could not get a title to 
his purchaſe, the ſaid truſtees in the mortgage, by reaſon 
of the ſaid differences, refuſing to receive the money 
on the ſaid mortgage, and to transfer over the fame ; 
and therefore the ſaid mr. Hamilton did not pay his 
purchaſe- money. There was not any mention made in 
the contract, what the ſaid mr. Hamilton ſhould pay for 
holding the premiſes till his purchaſe-money was paid 
and a title could be made. But it can be made appear, 
that ſome ſhort time after he was let into poſſeſſion of the 
faid purchaſed premiſes, ſeveral applications were made 
to him by Fearnes, and frequent diſcourſes were gy 4 
Mz 
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title could be made him; and Hamilton upon theſe occaſion 


knowledged 2 iſt January 1739, ſurrendered as well the 
eſtate in Wavertree, to his ſaid mother for life, and mw 
2 ? TY 9. 22 . , - "Þ war 


| WILLS, 
them, relating to the intereſt Hamilton was to pay til; 


declared, he would pay intereſt for the ſaid purchaſe-money 
until the ſame was paid and a title could be made him, 
Theſe premiſes mr. Hamilton held in his own hand 
whilſt he lived, and laid the ſame to a larger copyhold eſtate 
which he had in Wavertree. Mr. Hamilton died in the 
month of December 1736, having firſt made and dul 
publiſhed his laſt will in writing, dated 1ſt June 1727 
(this was before he had any real eſtate), and thereby 
bequeathed unto his wife 3ool. ; and alſo bequeathel 
unto his —_ ſon Maxwell Hamilton, on his attainment 
of his age of twenty-one years, or marriage, the ſum d 
500l. * the * — of his eſtate he bequeathed unto 
and equally to be divided amongſt his children, the faid 
Maxwell ilton, Archibald Hamilton, John Hamilton, 
William Hamilton, and Jane Hamilton, and all other 
children as he ſhould have at his death, payable at their 
reſpective ages or marriage; and directed his executors to 
place the ſame out at intereſt. Mr. Hamilton, by a codicil 
dated 19th March 1737-3 (to his ſaid 8 wage 
wills, in lieu of the 300l. to his wife, ſhe ſhould have 
” amum during her life paid out of his eſtate at 
avertree ; which eſtate in Wavertree, after his wife's . 
death, he directed to go to his eldeſt fon (Maxwell Ha- 
milton), he paying thereout 5ool. to be divided amongſt 
his (thd ſaid teftator's) younger children; and appointed 
mr. Edward Trafford, of Liverpool, and two others, 
who never acted, and one of them ſince dead, executors. 
There was not any ſurrender made to the uſe, of his wil 
or codicil; and this codicil was ſigned, ſ and deli- 
vered, before only two ſubſcribing witneſſes. Maxwell 
Hamilton the ſon, after his father's death, claiming as heir 
at law that part of the Wavertree eſtate, of the cuſtomary 
inheritance of which his father was ſeiſed to him and his 
heirs, and alfo as ſuch, or under the codicil of his father, 
claiming the benefit of the faid contract for the ſaid pur- 
chaſe of _ Fearnes's, came to an agreement with his 
mother, Margaret Hamilton, that ſhe would have the 
whole of Wavertree eſtate during her life, in lieu of the 
proviſion made her either under the ſaid will or codicil 
of his father; and purſuant thereto, by his ſurrender ac- 


faid purchaſed premiſes of Fearnes's, as alſo his ſaid other 


memes ĩèͤ v0 


WILLS, 


wards to himſelf, his heirs and aſſigns; upon which ſhe 


* hath been admitted, and ever ſince been in poſſeſſion. 

K Tat faid Thomas Fearnes made his will in writing, 

1 | September 1 urſuant to a der b 

N dated 12th Sep 733, puri a lurrender by 
him acknowledged; and after taking notice of the ſaid 

x Watkinſon's mortgage transferred over to Martindale, 


and alſo of the ſaid contract with mr. Hamilton for the 
ſum of 510l. 10s. od. he deviſes all that his faid eſtate fo 
ged to the reverend mr. William Martin, and his 
heirs and aſſigns, of intent that he or his heirs ſhould 
convey the ſaid purchaſed premiſes unto the faid Arthur 
Hamilton, his heirs and aſſigns, in conſideration of the 
faid purchaſe-money which he. the ſaid teſtator directed to 
be applied in diſcharge, or towards the diſcharge, of the 
gol. and intereſt, due or to become due to the repreſenta- 
tives of the faid Margaret Watkinſon by virtue of the faid 
ſurrender or 1 and in caſe there ſhould be a de- 
ficiency of payment of the ſaid 450l. and intereſt after the 
ſaid purchaſe- money of 5101. 10s. od. ſhould be applied, 
then he directs the faid Martin the truſtee, and his heirs, 
to raiſe ſuch deficiency out of other parts of his ſaid eſtate; 
and in caſe of an overplus of mr.. Hamilton's purchaſe- 
money, he directs the fame ſhould be applied for the pur- 
poſes after-mentioned ; and alſo, that the ſaid Martin and 
his heirs, by mortgage or fale of the other parts of the faid 
eſtate, to levy yearly the ſum of 101. to his wife for life; 
and alſo for the — 2 of 200l. to the uſe of his younger 
children as ſhould not be his heir at law; and alſo declared, 
that the ſaid Martin and his heirs ſhould ſtand ſeiſed and 
poſſeſſed of the reſidue of the faid premiſes, in truſt for his 
only fon Thomas Fearnes, his heirs and affigns ; and 
appoints ſaid mr. Martin and his wife executors. 

By articles of agreement, dated 10th Feb 17335 
and made between and executed by ſaid Thomas Fearnes 
and William Halfall; of Wavertree, whereby the ſaid 
Thomas Fearnes, in conſideration - of 2501. did covenant 
and agree with the ſaid William Halfall, that the faid 
Fearnes, and all perſons intereſted, ſhould ſurrender and 
convey unto the ſaid William Halſall, his heirs and aſſigns, 


in Wavertree, called the New Marled Ground, con- 
mo hve acres; 1col part. of the faid 2501. was then. 
paid Fearnes by the: faid; Halfall, and other part was 
agreed to be paid as ſoon as'a good title could be made; 
and for that part of the purchaſe- money unpaid, which = 

EL | 1301. 


two cloſes of land, other part of the faid eighteen acres, 


wut. 


150l. it was agreed, that the ſaid Halſall ſhould hold thy 
faid cloſes ſo purchaſed, and pay yearly 7l. 10s. for the 
ſame being the intereſt upon which the faid Halal 
entered into the purchaſed premiſes, and continues to hold 
the ſame. Shortly after this contract the ſaid Fearnes die 
(to wit) the 6th of June 1734; and Fearnes's wife proyel 
the will alone, the ſaid Martin not being willing to act in 
the executorſhip. N. B. Fearnes's widow afterwards 
marrying a perſon who became a bankrupt, the affignes 
and ſhe and her huſband fold and conveyed the (aid annuity 
of 10l. per annum {deviſed by her huſband to her for life) 
unto alderman Gildart. 

Mx. HAamiLtTon left five y children, two of them 
yet under age, and a very conſiderable perſonal eſtate, 
over and above paying all his debts and legacies. - Mr, 
Trafford, who is the only acting executor, is ready to pay 
the purchaſe-money, if he can be ſafe in fo doing; and- 
mr. Martin, the truſtee in Fearnes's will, is cautious, and 

likewiſe would be fatisfied, how far he is obliged and may 
fafely act under his truſt to perfect both theſe contracts of 
Fearnes's with ſaid Hamilton and Halfall ; and inſiſts, 
as a truſtee for the benefit of Fearnes's heir at law and 
younger children, that intereſt ſhould be paid for the faid 
purchaſe-money of 510l. 10s. od. ever ſince the time 
late mr. Hamilton entered, according to his expreſs agree- 
ment for that purpoſe. The ſaid mr. Trafford, the exe- 
cutor, received the profits of the faid purchaſed premiſes 
from the time of mr. Hamilton's death to about the time 
mr. Hamilton's eldeſt fon attained his age; and ſince that — 
time mr. Hamilton's widow hath enjoyed the fame, and of 
now is in the poſſeſſion, under the above ſurrender from a 
her ſon to her. | 41 

Tux ſaid Martindale, truſtee for Fearnall, and her lega- | 
tees having compoſed all differences betwixt them, + 
called for the ſaid mortgage-money of 4.50. and inter ty 
to be paid in; but although Halſall was ready to perform ef 
his part of his contract, yet mr. Trafford could not be 3 

revailed upon to perform mr. Hamilton's contract, not 


ing ſatisfied how far he was obliged to do it, or whe- ; 
ther he could be ſaſe in paying it out of the faid teſtator's 


perſonal eſtate bequeathed to his children, or to whom the 
conveyance of the purchaſed premiſes ought to be made, 
Maxwell Hamilton, the heir at law, infriting to have it 
made to himſelf, notwithſtanding the faid ſurrender he bad 

| MATTERS 


* 0 
WILLS. | 3109 


MaTTERs ſtanding thus, mr. Martindale, in 1741, 
rought an ejecknent to recover poſſeſſion of all the eſtate 
nder the fd mortgage; and being entitled to take 
udgment, mr. Halfal! and mr. Hamilton, ſeeing they muſt 
de deprived of the ,poſteſfion of the reſpective purchaſes, 
and leſt the ſaid; contracts ſhould be defeated, and appre- 
hending, they were entitled under the ſaid contracts to 
edeem. or take in the faid mortgages, applied to mr. 
Martindale, with whom an account was fairly ſtated 
the principal and intereſt of the ſaid mortgage, which 
amounted to 748). 145, gd. and 21. 128. 6d. coſts of the 
ejectment; which ſum they procured to be raiſed and 
paid the ſaid Martindale, and took a proper aſſignment of 
the ſaid mortgage, in the name of mr. William Marſh. 
M. B. It appears upon the evidence of ſeveral witneſſes, 
that mr. Arthur Hamilton promiſed Fearnes that he would 
pay intereſt for the ſaid purchaſe-money, and that the 
intereſt ſhould be 41. 10s. per cent. 
THERE are . ſome objections between mr. Trafford, 
executor of mr. Hamilton, and mr. Maxwell Hamilton, 
his heir at law, ariſing upon the will and codicil of mr. 
Hamilton, which retard the completing the ſaid contracts. 
Mx. Maxwell HAulLro inſiſts, that his father 
having not made any ſurrender of his copyhold eſtate, 
neither of that part of which he was ſeiſed, nor of the other 
part which he had contracted for, the purchaſe of the ſame 
could not paſs by the codicil, hor could he charge either 
part thereby with the 5ool. although it was for his younger 
children, that codicil being only atteſted by two witneſſes ; 
and that in caſes where a court of equity ſupplies the want 
of a ſurrender in favour of younger children, the ſame are 
on wills executed before three witneſſes, according to the 
ſtatute of frauds. | | | 
Ox the other hand, mr. Trafford inſiſts, on behalf of the . 
younger children, that upon the will of mr. Hamilton 
(which he made before he purchaſed any part of Wavertree 
eſtate) it is plain, he intended the heir at law only 5ool. 
more than his other children; and that he afterwards 
having laid out of his perſonal eſtate a conſiderable ſum in 
the purchaſe of the eſtate in Wavertree, beſides the ſaid 
contracted-for premiſes from Fearnes, the whole of which 
1s of the yearly: value of Gol. per annum; and it appears 
alſo from his codicil, that the eſtate of which he was ſeiſed 
Was all he intended as an increaſe of fortune for his heir 
beyond any of his younger children; therefore he added 


erein 


. 


——— - > ©. 6&6. 5. — & - 


— „ — All — _—_— — es. Pi. — mw 
1 


\ 


$20 : WILLS. | 
therein the charge of 500l. to his younger children on ty 
whole eſtate, in order to take off the other 500]. given hy 
heir at law by his will ; and alſo inſiſts, that this 500]. bein 
for the benefit of the younger children is a good charge 
on or e eſtate, at leaſt on that part which he hai 
con for, and had only an equitable truſt or intereſ 
in, by his codicil, ven eee only by two witneſſes; 
for as a will of copyhold land made purſuant to a ſurrender 
hath been held good, although atteſted by one or tw 
38 ; witneſſes; ſo-a will of truſt or equitable intereſt is good 
; without a furrender, though ſigned only before one or two 
| - witneſſes, according to the Caſe of Tuffnell againſt 
Paſch, 1740, decreed by the preſent lord chan 
Hardwicke. | | | 
* Tax faid Thomas Fearnes, eldeſt fon and deviſee of the 
faid Thomas Fearnes deceaſed, and the younger children 
tees of the 2001. who are all infants, by their next friend 
| have filed. their bill againſt Trafford, Halſall, Hamilton, 
and others, for a performance of the two contracts, and to 
have a proper application of the purchaſe-money ; but to 
prevent any farther proccedings and expence, which would 
in a great meaſure cat up the ſmall remnant of the eftate 
given to ſaid Thomas Fearnes the heir at law, the parties 
intend to take directions in what manner and how 
far they ought to act in this matter without the neceflary 
aſſiſtance of a court of equity; and for that purpoſe the 
ſame is referred for your conſideration. 
NM. B. THe bill in chancery above-mentioned ftands 
clear of any differences between the heir at law and 
younger children of mr. Hamilton. But the fame, in order 
; to ſettle the whole, are taken in upon this Cafe. 
* . TAxixò the Caſe firſt clear of the objections above be- 
tween the younger children and heir at law cf mr. Hamilton, 
; Is mr. Trafford compellable to pay the purchaſe- money 
| agreed by mt. Hamilton out of the perſonal eſtate of mr. Ha- 
milton in his hands? and, Whether is rot intereſt alſo to 
be paid for the fame after the rate of 4l. 10s. per cent. 
according to mr. Hamilton's promiſe ? or; How otherwiſe ? 
and, Whether the ſame is to be paid for ſo long time only 
as mr. Hamilton and his executors enjoyed 1 
or from his entry thereon, to the time the purchale-money 
ſhall be paid by mr. Hamilton's executors ? if not, 
elſe ought to anſwer intereſt from mr. Hamilton's death ? 
and, To whom ſhould the eſtate be conveyed ? and, 
9 Who are the proper parties to join in the ſale wed 


and wills ove Rate and in caſe there be a 
us after payment mortgage-money from both 
js Ought not the ſame to be paid into the hands of 
mr. Martin, the truſtee in Fearnes's will, towards anſwerin 
the legacy of 2001. to the two younger children? and, 
Ought not mr. Martin to join in the cony , the ſame 
being expreſaly directed by Fearnes's will, = 
As to the above objections between the younger 2. Quare, 
children and mr. Hamilton's heir at law, Is the 500]. a good 
upon him by the faid codicil of his father ? and, 
Oude mr. Trafford, the executor, to retain the 5ool. 
legacydeviſed by mr. Hamilton's will to his ſaid eldeſt ſon, 
for the benefit of the younger children, to anſwer the other 
legacy of Fool. in the codicil? or, How. otherwiſe ? 54 
and, What method to be taken in ſuch caſe that may oblige 
the children to releaſe the real eſtate of the legacy when 
they come of age? Should not there be ſome inſtrument 
between mr. Trafford and Maxwell Hamilton to fix 
the ſame, if the 5ool. ſhould appear to be a charge upon 
the premiſes contracted for ? and in that caſe, Ought the 
5001. in the codicil to be raiſed till the death of the mother, 
widow Hamilton ? and, Doth the ſame carry intereſt in the 
mean time, or not ? Is nir. Maxwell Hamilton entitled to 
receive the 5ool. given him by his father's will? and, 
Will that carry intereſt to the time it ſhall be paid? or, 
Ought the ſame to be retained in the executors' hands to 
anlwer the younger children's legacy of 5$ool. in the 
codici, or not? and if the 500l. legacy to Maxwell 
Hamilton carries intereſt, Ought not the fame to be 
' anſwered to him ſince the death of the father, or from the 
end of the year after his death; ? 
Tux as to the aſſignment of mr. Martindale's mort- 
gage in 1741, intereſt is demanded for the principal and 
intereſt then due, and paid off upon the transfer of that 


Oy the heir at law of Fearnes's behalf it is inſiſted, 
that as he is an infant, he did not, nor could do, any act 
to make the intereſt principal; and therefore the aſſignee 
ought not to charge any intereſt upon the arrear of intereſt 
paid off at that time. i” | | 
Oy the other hand, the parties intereſted under the 
contracts for the purchaſe with Fearnes obſerve upon 
the words of his will, that he directs the mortgage to be 
paid off with all intereſt then due or to become due; alſo, 
that by virtue of the ſaid contracts they had an equitable 
Vol. II. + 4 ' intereſt 
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they would have been deprived of it. And that theſe xe 


3- We. 


gage for the arrears of intereſt then really due and qui 


4. Qxxe. 


Axſwer to Firſt 


— 


Hamilton and his heirs, ſubje& to the ſaid charge of 5col 
© according to the father's codicil : and in order to make 


legal eſtate under the ſaid mortgage, ought to join in 


6 8 
— — - 
. 
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Hall therefore a right to redeem and take it in; that 


money with intereſt, after the rate of 41. 10s. per cm. 


WILLS, 


intereſt in the premiſes, ſubject to the ſaid mortgage, ui 


_ compelled to it, or otherwiſe muſt loſe the 
Tur theſe infants of Fearnes's had no manner d 
other fortune or ſubſiſtence than from the remains of the 
eſtate unſold, out of the profits of which they have been 
all along maintained; and if the 1 entered, 


the fame equitable circumſtances, or ſtronger than the 
Caſe of the earl of Cheſterfield and lady . Cromyrl, 
reported in Abridged Caſes in Equity, 287.; and ſee th 
other Caſes under that head of Intereft. | 
W1LL intereſt be allowed the affignees of the mort. 


Ir intereſt is to be allowed the aſſignee of the mortgay 
for the intereſt paid off, then as the mortgage was taken uy 
through the default of the executors of mr. Hamilton 10 
paying the purchaſe-money, Ought the intereſt of the 
increaſe of the capital, upon the aſſignment of the mon- 
gage, to be anſwered out of the perſonal eſtate of mr. Hz 
milton, in favour of the infant heir at law of Fearnes! 


1 AM of opinion, that the late mr. Hamilton's contrad 
for the purchaſe ought to be performed, and the purchaſe 


paid by his executors out of the perſonal eſtate from the 
day the principal ought to have been paid, viz. 2. Februar 
1731, till payment, mr. Hamilton having had pofſeflion 
according to the contract. I think, the eſtate contractec 
for ought to be conveyed to mr. Maxwell Hamilton's 
mother for life, and the remainder to mr. Maxyel 
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good title, mr. Martin, and the perſon now entitled to the 


ſurrender to the faid uſes.” As to the lands contrafted for by 
mr. Hamilton, if there be a ſurplus, it ought to be paid to 
mr; Martin towards the 2001, for the younger children of 


INK. 


WILLS. 


I THINK, the 5ool. is well charged by mr. Hamilton 8 
adicil in favour of his younger children, there being no 
\ccafion for three witneſſes in the caſe of a copyhold 

Gate. It would be prudent for mr. Maxwell Hamilton 
0 agree to let his 5ool. legacy be applied in ſatisfaction 
and in the place of. the 500l. charged by the codicil. 
But if he will not agree to it, the ſtrict rule is, that 
mr. Trafford muſt pay mr. Maxwell Hamilton his 5ool. 
and mr. Maxwell Hamilton muſt pay the like ſum of 
cool. amongſt the younger children, according to the 
codicil, the copyhold being in equity duly charged 
therewith. But this muſt be left to mr. Maxwell Ha- 


ESE 


or ſome of them, are under age, may probably chuſe to 
keep the money in his own hands, or a charge upon the 
eſtate, till the children be of age, when they may give 
pepper diſcharges; for till then I do not ſee how he can 
b any regular diſcharge, the 500l. given by the codicil 
not being directed to be paid to mr. Trafford. Upon the 
whole, the latter method may perhaps be moſt proper; 
but mr. Hamilton muſt anſwer intereſt after the rate of 
4l. per cent. to the younger children from the death of the 
father; for the only reaſon for not paying it is, the infancy 
of the children, Who are not proper to be intruſted with 
the money; but the intereſt was veſted in the younger 
children on the father's death. 

Ms. MAxwRELL HamiLToN's legacy will carry 
intereſt after the rate of 41. per cent. from the time he 
attained his age of twenty-one. N. B. If any of the 
younger children be of age, mr. Maxwell Hamilton ought 
to pay them their ſhares of the 500l. taking releaſes from 
them reſpeCtively ; ; and the like of the wy as they come 
of age. 
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| intereſt, but intereſt for the principal ſum will only be 
allowed, 


milton's own diſcretion z who in regard the children, 


NO intereſt will in this caſe be allowed for the arrear of anfoce wThich 


* 2 I THINK _ 
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324 85 WILLS. 


e Irn it clear in this caſe that no intereſt will h . ne 
bau M allowed for the arrear of intereſt, which puts an end to thy iſs (cri 
queſtion, 


gth January 1743. N. FAZAKERLEY 


— 


1 IN the name of God. Amen. I Mary Richmond, q 
A teſtatrix, by © Liverpool, do make and ordain this my laſt vil 
der will, figned * and teſtament in manner following, and do hereby r. 
and atteſted, be- 4c yoke all other wills. Inprimis, I give, deviſe, and he. 
queaths divers « queath unto my ſon Silveſter Richmond, Rector d 

0 Walton, all that farm known and called by the name 
dren and grand- © Diglake, near Walton, now in his poſſeſſion: I likewiſ 
children. She © give him one hundred pounds. I give to my grandſon 
after, by a paper « Richard Richmond two hundred pounds. I give to ny 
—— dſon Silveſter Richmond one hundred pounds d 
neither figneds © lawful Britiſh money: I give half of my plate, my da- 
nor dated, but, © mond ring, my ſkreen to him and his heirs for eve, 
from indiſput- « Item, I give, deviſe, and bequeath to my ſon-in-þy 

« Samuel Powell of Liverpool, merchant, the ſum of oe 
_—_— Dee © thouſand pounds. Item, I give, deviſe, and bequeath to 
of it, written © my daughter Elizabeth Powell five hundred pounds, u 
long after her 44 diſpoſe of to her children as ſhe thinks fit. I give to ny 
„ opand-daughter — — A pound, 

- I givetom ughter owell one hundred 
—— ns I — my grand-daughter Sarah Powell one 
ty in a manner © hundred pounds of like money. The other half of ny 
totally different cc plate, and all my houſhold goods and chattels whatſoever 

. tze to Samuel Powell and his heirs for ever. I do hereby 
Seen Gi. © appoint the ſaid Silveſter Richmond and Samuel Powell to 
ons of Dr. Au- © be my executors. In witneſs whereof I have hereunto put 
przw, Dr. „my hand and ſeal this fourteenth day of Auguſt 1730. 


STRAHAN, and 1 
Dr. Lat, upon | « MARY RICHMOND. 
the validity of i 
the latter inſtrument, and upon the conſtruction of the word © Chatte. A female ſer· 
vant of the ſame teſtatrłx having made an affidavit, after the aforeſaid Opiniors were given, of 
having been defired by her miſtreſs, about a year before the latter's death, to fign ber name 
to the firſt will of the teſtatrix—The ſeveral Opinions of the ſame Gentlemen, Whethe, 
admitting the validity of the laſt will, this circumſtance would amount to a republication a 
the firſt? 
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WILLs, 


u SEALED, ſigned, and publiſhed by the faid Mary 


« Richmond, in the preſence of us who have hereunto ſub- 
« ſcribed our names in her preſence, and at her requeſt, | 


WV. HOUGHTON. 
« ANNE SHAW. 
« MARY GUY.” 


« IN the name of God. Amen. I Mary Richmond, of 
Liverpool, do make and ordain this my laſt will and 
« teſtament in manner following, and do hereby revoke all 
« other wills. Imprimis, I give, deviſe, and bequeath unto 
« my fon Silveſter Richmond, Rector of Walton, all that 


« farm known and called by the name of Diglake, near 


Walton, now in his poſſeſſion : 1 likewiſe give him four 
« hundred pounds. I give to my grandſon Richard Rich- 
mond one hundred pounds. I give to my „ Sil- 
« yeſter Richmond one hundred pounds. I give to my 
« orand-daughter Mary Richmond one hundred pounds of 
« lawful Britiſh money. I give half of my plate, my dia- 


« morid ring, my ſkreen to my ſon Silveſter Richmond 


«and his heirs for ever. Item, I give, deviſe, and be- 
« queath to my ſon-in-law Samuel Powell of Liverpool, 
« merchant, two thouſand pounds, as I promiſed at mar- 
« riage. I give to my grandſon Folliot one hundred pounds. 
«I give to my grandſon Samuel Powell one hundred 
& pounds of like money; the other half of my plate to 
« Elizabeth Powell; and goods and chattels to my daugh- 


ter; my rings and lockets to my grand-daughters. 


Tus ſecond will is written by the teſtatrix herſelf, It 
is not ſigned, nor any ſubſcribing witneſſes to it: it is not 
dated either, but it carries undeniable evidence in itſelf 
that it was made and wrote by her long after the faid former 
will made in the year 1730, for that the teſtatrix's grand- 
daughter Mary Richmond, and her grandſons Folliot and 
Samuel Powell, legatees in the above latter will, were none 
of them born then, long after the making of the above former 
will in 17 30. And for her increaſing of her perſonal eſtate, 
a8 appears by the latter will to be 5001. more than in the 
former, it is preſumed ſhe made this ſecond will not long 
before her death, which happencd the latter end of May laſt, 
when both theſe wills, which were both wrote by the teſ- 
tatrix, were found written by her. 

As to the real eſtate, as well as perſonal eſtate of the 


ſellatrix, the ſame came to her by the will of her late 


Y 3 huſband 


\ 


4226 . WILLS. 
huſband Mr. Richmond; but as her fon, Mr. Silvester 
Richmond, named in both wills, is heir at law to both & 

cher and mother, and the real eſtate being intended for hin 
by both wills, that matter of the real hate is out of the pt cal 
queſtion, | 
AND therefore the perſonal eſtate is the only matter in 
queſtion under theſe two wills. Mr. Powell, who marr 
the teſtatrix's only daughter, inſiſts that, as the firſt wil "0 
is ſigned by the teſtatrix, and properly atteſted, it is the Mn th 
only good will for the, perſonal eſtate, and is not revoke ihr, be 
by the ſecond, which wants thoſe ceremonies. 

Mx. Richmond conceives that the laſt mentioned wil 
being made ſubſequent to the other, and all wrote by the om 
teſtatrix's own hand, is properly a will ſigned by her; M eryr 

as it carries in itſelf — aur of its genuineneſs and ven- 
City, there needs not any witneſſes with regard to the per. 
ſonal eſtate to make it a good will in writing; and being 
will ſufficient to paſs a perſonal eſtate, and a latter one, H 
neceſſarily revokes the former: beſides, there are exprek 
words of revocation in the latter will. 
7. Quzre. Is the latter a good will to paſs the perſonal eſtate? ani 1 
if fo, Who hath. the right of the probate of it? 


. I TAKE this laſt will to be a good will to paſs the per. 
nax's An- ſonal eſtate; and] think the adminiſtration of the deceaſed 
* effects, together with this laſt will, or teſtamentary ſche- 

8 dule annexed, ought to be granted to Elizabeth Powel, 


the daughter of the teſtatrix, and the reſiduary legatee wi 

named in the laſt will. „ be 

Dottors Commons, WILL. STRAHAN, i ® 
July 14 1744- 


Dr. Axpzew's | THE latter will ſeems to be an unfiniſhed will, the de- 
Aniwer to fun ceaſed not having proceeded to the appointment of executirs 
4208 as ſhe had done in the former ; ſhe having wrote her name 
at the beginning is by law ſigning where it is required; 

but ſigning, ſealing, or witneſſes, are not neceſſary in wils 

for perſonal eſtates, and the operation of the clauſe of fe- 

vocation will depend upon the validity of the will, and en 

have no effect unleſs the latter will be good. Unfiniſhed wills 

re attended with uncertainty, or chiefly depend on _ 

| | — ances 
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In the other ſide, as ſhe has deviſed her real eſtate to her 


that the firſt will is not thereby revoked, but will take place. 


* WILLS, 227 


x, from whence it may be preſumed that ſhe would 
ye compleated the ſame, but was prevented. The pre- 
t caſe is very doubtful; for on the one hand it may be 
eſumed ſhe had altered her former intention, from an in- 
e of her fortune, and was willing to provide for her 
lation who could not be benefited under the firſt will. 


pn, her not proceeding to complete it, as the law requires, 
yy a due execution, ſhe may be preſumed to have departed 
om her intention. Unleſs it can be proved to have been wrote 
ery near the time of her death, or the continuance of herin- 
ention can be proved by circumſtances, I am inclinedto think 


Dort Commons, J. ANDREW, 
June 16, 1743. 29 


THE latter will being complete as to the intention, I Dr. Lez's An« 
am of opinion, it is a revocation of the former, and is a — 1 
good will for the perſonal eſtate. And as it is all wrote 
by the teſtatrix, and her name is inſerted in the beginning 
of it, I conceive it is ſufficiently ſigned within the Statute 
of Frauds, As no executor is named, an adminiſtration, 
with the will annexed muſt be granted, which I think will 
de granted to the teſtatrix's daughter, who, I apprehend, is 
made refiduary legatee in the latter will. 

* GEO. LEE. 


Dorn the words © all my houſhold goods and chattels, „ Quare. 
mentioned in the firſt will (if that be a good will, and not | 
revoked), or the words “ goods and chattels to the daugh- 
ter,” in the ſecond will (if that be a good one), paſs he 
reſuluum of the teſtatrix's perſonal eſtate not particularl y 
diſpoſed of? | 4284 


IF the firſt will had ſtood good, and had not been re- Dr.STzanax's 
voked by a ſubſequent will, I conceive the words © all — 
* my houſhold goods and chattels, mentioned in the firſt 
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WILLS, 


will, would have entitled the legatee therein named to te 
whole undeviſed reſidue of the perſonal eſtate. And te 
words . goods and chattels to the daughter,” in the ſecoi 
will, will entitle the daughter to the reſduum of the yer. 
ſonal eſtate not particularly diſpoſed of. | 


WILL. STRAHAN, 


Dr. Anvurw's THE words “ all my houſhold goods and chatteh 
— = 4 whatſoeyer” do not comprehend the debts, if any wer 
due to the deceaſed at the time of her death. If the former 
will ſhall ſtand good, they will, I conceive, in this cal 
go to the executors ; but if the latter be valid, they wil be 
diſtributable, and the ſon will be intitled to an adminiſte- 
tion, with the ſaid will or teſtamentary ſchedule annexed, 


Doctors Commons, J. ANDREW, 

June 16, 1743. | ny 
Dr, Lezs THE words © goods and chattels” are very extenſiy 
wer to the | | 


—— and I apprehend, are ſufficient in either will to convey the 
Qs reſidue of the perſonal eſtate not ſpecially bequeathed, 
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Additional Cafe An ADDITIONAL CASE en Mrs. Ricumond's Will 

en Mrs, Rich- |, _  -- | | MM os 

. mond's Will. SvPPos1NG the firſt will ſtands good, as mrs. Rich- 
1. Quere, mond the teſtator had in bonds and other ſecurities to the 

3 amount of 500l. more than her debts and legacies, Wil 
the words in the firſt will, viz. & all my houſehold-good 

sand chattels,” paſs the reſiduum undeviſed to the legatet 

in that will? or, Will the kame be diftributable besen 


— 
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WILLS» 


the teſtatrix's next of kin, which are mr, Silveſter Rich- 
mond and mrs. Powell, her fon and daughter? : 
IN Caſe the firſt will ſhould ſtand good, I apprehend the Dr. STRA- 
words in the faid firſt will (viz. all my houſehold goods (he 3 "4 
and chattels) would paſs the re/iduum of the perſonal We. 
eſtate undeviſed to the legatee in the ſaid will named; and 
that the ſame would not be diſtributable between the teſ- 
tatrix's next of kin. 


WILL. STRAHAN. 


THE Gaſe upon which I grounded my Opinion, © That Dr. Av 


& debts due and owing to the teſtator at the time of his 
& death were not comprehended under the wards © houſe- 
& hold-goods and chattels, and that conſequently the 
« whole reſidue was not deviſed,” was the Caſe of Sparkes 


againſt Denn, in fir William Jones's Reports, p. 225, where 


it was determined, that debts were not comprehended under 


the deviſe of chattels by the court of delegates. -But as 
the eccleſiaſtical court will not be permitted to diſtribute 
an undeviſed reſidue where a teſtator has made an execu- 
tor, but only in caſes of inteſtacy, and prohibitions have 
been granted thereupon, and this point muſt be determined 
ypon application to the court of chancery, it will be more 
adviſeable to be directed therein by the learned gentlemen 
who are exercent in that court. In caſe the diſpute had 
been upon the grant of an adminiſtration, as it was in the 
above-mentioned caſe, it would have been determinable 
only in the eccleſiaſtical court, | 


J. ANDREW. 


Anſwer to the 
Firſt Quezre, 


COPY of an. AFFIDAVIT of Many Guy, late 


Servant of Mrs, RicymonD. 


MART GUY of Liverpool, ſpinſter, maketh oath : Copy of Mary 
That ſhe was at the time of Mrs. Mary Richmond, late gs And 
. ; « of vi 
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WILLS, 


& of che ſame place, widow, ſervant maid to the ſaid mrs, 
* Richmond, and had continued fo for the ſpace of three 
years and an half, or thereabouts. Saith, That about 
4 twelve months before the death of her ſaid miſtreſs, as 
&« near as ſhe this deponent can recollect as to the time, 
<« ſhe was ſet attending her miſtreſs in her bed-chamber in 
"< the houſe of mr. Samuel Powell; and ſhe then went to 
<« her; cabinet and took thereout a paper writing, now 
& produced to this deponent, and which appears to be 2 
« will of her ſaid miſtreſs, and to bear date the 14th day 
of Auguſt 1730; and thereupon her ſaid miſtreſs brought 
& the ſaid paper writing to the table in the fame room, and 
& called this deponent to her, and ordered her to put her 
& name to the ſaid paper writing, which this deponent ac- 
<& cordingly did: and faith, that the name Mary Guy 
<« thereto ſubſcribed is this deponent's hand-writing. Saith, 
That the faid paper writing lay open whilit ſhe ſo ſub- 
<« ſcribed her name, but ſhe did not read the fame, nor 
© know what it was; nor did her ſaid miſtreſs acquaint her 
<« that it was her will, or made uſe of any words whatſoever 
< to ſignify to this deponent that it was her will; nor did 


* ſhe acknowledge the ſame, or her name thereto, to be 


her hand-writing, or in any other manner tending there- 
to; nor did ſhe ſay any thing about it, ſave that at the 
<« time this dzponent ſubſcribed her name thereto as afore- 
« faid, her ſaid miſtreſs ſaid, There is poor Ann Shaw's 
& name; and you, meaning this deponent, * ſhall pay no- 
* thing, for ſhe had done, or to that effect. Saith, She 
« obſerved her looking at the ſaid paper writing, and ſhe 
< had it before her ſome time after this deponent had fo ſub- 
& ſeribed her name; and afterwards, by the order of her 
« {aid miſtreſs, ſhe put it up into the drawer of the cabinet 
& from whence her faid miſtreſs had before taken it, and 
, locked it up, and brought her faid miſtreſs the key. 
« Saith, That during this tranſaction there was not any 
+ body preſent in the room but this deponent and her faid - 
« miſtreſs. Saith, The next time ſhe ever ſaw the ſaid 
« paper writing was the day after her ſaid miſtreſs died. 


& Saith, That ſhe this deponent often afterwards ſaw her 


« faid miſtreſs writing, but never obſerved, or was ever 


„ acquainted by ber, that ſhe was writing: nor doth ſhe 


d remember ſhe ever ſaw the other paper writing, pur- 
& porting to be a will of her faid miſtreſs, before tnis day 
F « Maty Guy. 


WHETHER 
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WILLI. 


- WHETHER upon the circumſtances in this affidavit, it 2. Oe. 
will amount to a republication of her firſt will ? 


AS the teſtatrix did not upon the occaſion make any Dr, STza- 
declaration of her intention to revive and republiſh her a 
firſt will, I do not think what was done will amount to a Quzree 
republication of her firſt will, which had been expreſsly 
revoked by a ſubſequent will. | 

Deftors Commons, WILL. STRAHAN. 


July 14, 1744+ 


THIS cannot, I think, have much effect in the pre- Dr. Awpzzw's 
ſent Caſe ; for if the latter unfiniſhed will was wrote more — —.— 
than twelve months before her death, and was left ſo at 
the time of her death, it would not revoke the former, 
though it were executed only in the preſence of two wit- 
neſſes. But in caſe it had wanted a republication to ſup- 


port it, it would, I think, amount to a republication, 
Deftors Commons, | J. ANDREW, 
1th April, 1744. 


N. B. Ax if fo, I am directed to beg the favour: of 
yourſelf and dr. Andrew to conſult together upon the ſecond 
Quere in the Firſt Caſe, as all parties propoſe it, before you 
'write your Opinions on this Second Caſe and Quæres. 


I HAVE talked with dr. Andrew upon the ſubjet of Dr. Sr 
this Nuere; and ſince it is uncertain whether the point n_——— 
touching the diſtribution of a reſidue undeviſed in an exe- Second Quere 
cuted will, where there is an executor, may be determined in ie Fu 
in the court of chancery, or left to the deciſion of the | 
eccleſiaſtical court, I think it will be adviſeable for the 
parties to take the Opinion of ſome of the learned Counſel - 
who practiſe in that court, where the caſe is moſt likely to 
be determined. LITE 

Doctors Commons, WILL. STRAHAN. 
September 19, 1744- "re 
FINDING 


© 


9 
= 
: 


Dr.Lzz's021- FINDING that two gentlemen of great experience 


WILLS. 


— Rich and ability have entirely differed in their Opinions upon _ 
1 this Caſe, and having formerly given an Opinion upon Wil next o 
— — — it myſelf in favour of the latter will, I have fully recon. 1 con 
d ſidered it, and think it is a matter of a good deal of doubt de gr⸗ 
— and difficulty : but upon the beſt judgment I can form, tereſt 

both Caſes, and upon the authority of ſome late Caſes, I am now a nahes 


opinion the firſt will muſt take place. There being a de- 
viſe in the laſt will of a real eſtate,” mrs. Richmond muſt 
be preſumed to have intended to have executed it, becauſe 
every teſtator is preſumed to intend the ſeveral deviſes in 


his will ſhould take effeR, and is preſumed to know the 


legal requiſites for that purpoſe. That being the caſe, her 
not carrying it into execution will be deemed a departure 
from it, unleſs it can be proved ſhe died before ſhe had | 
convenient time to do it. As to the clauſe of revocation W. 
in the laſt will, if the will itſelf does not ſubſiſt, it can the 
have no effect; for it was not intended as a ſpecial rero- inhe 


cation of the former will, but only upon the condition dt k 
making a ſubſequent ſubſiſting will. the 
I THINK, alſo, that the firſt will is ſupported by the M: 
affidavit of Mary Guy; for if the teſtatrix deſired her to on 
witneſs it after writing of the laſt will, it ſhews ſhe then ; 
conſidered it as her laſt will, and intended it ſhould ſtand the 
as ſuch; which I conceive is a ſufficient republication, ſh 
Tux words © all my houſehold goods and chattels” in p 
the firſt will, and the words © goods and chattels to the K 
daughter” in the laſt will, I apprehend, are by the civil law m 
extenſive enough to carry the whole reſidue of the unde- f 
viſed perſonal eſtate: but I find the determinations at . 
common law have been, that debts, obligations, and the c 
like, are not comprehended in the words © goods or chat- t 
cc tels;” and as this point mult be determined by the rules 
of that law, I am of opinion, the undeviſed reſidue will, 


in caſe the firſt will ſubſiſts, go to the executors _ 
| * 8 ; nam 5 
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named: but if the latter will ſhall ſubſiſt, I think ſhe is in- 
reſtate as to the reſidue; and it will be diſtributable to her 
next of kin. And as the daughter is not reſiduary legatee, 
] conceive the adminiſtration with the will annexed will 
be granted to mr. Silveſter Richmond; for where the in- 
tereſts are equal, it is the rule in the eccleſiaſtical court 
rather to grant adminiſtration to a man than to a feme 
covert. 


Dachrr Commons, GEO. LEE. 
September 5, 1745 | 


— — 


Cas r 6. 


WILLIAM MARSH che elder, by will of that date, 15. Dec. 17206 
gives his meſſuage wherein he then inhabited, and 
the lands thereto belonging, and all and every his lands of 
inheritance in Knowſley, and all his meſſuages and lands in 
Preſcot, charged and __ eable as thereinafter is men- 
tioned, to his fon William Marſh and James Honnion, and 
their heirs, in truſt, for the uſe of his faid ſon William 
Marſh, for his life, ſans waſte ; and from and after his de- 
ceaſe, to and for the uſe of ſuch his the faid teſtator's 
randchildren, Henry, William, Thomas, Sarah, and 
Alzabeth, Marſh (children of the ſaid William Marſh 
the ſon), for ſuch eſtates, terms, and intereſt, and in ſuch 
ſhares and proportions, and charged and chargeable in 
ſuch manner as his the ſaid teſtator's ſon William Marſh, _ * 
by any deed to be by him executed in the preſence of two 
or more credible witneſſes, or by his laſt will and teſta- 
ment in writing, to be by him executed in the preſence 
of three or more credible witneſſes, ſhould direct, limit, 
deviſe, or appoint (ſo as the ſaid meſſuages and lands, or 
any part thereof, ſhould not be directed, limited, deviſed, 
or appointed, or made chargeable with any ſum of money 
by his the ſald teſtator's ſon William to any perſon what- 
ſoever, except to, or to the uſe of his the ſaid teſtator's 
grandchildren, or to ſome or one of them); and for want 
of ſuch direction, limitation, deviſe, or appointment, to 
the uſe of the heirs of the body of the ſaid teſtator's ſon 
William Marſh, begotten upon the body of Margaret _ 
| re 


perſons, he the ſaid teſtator directs, that if any of bis 


virtue of his the ſaid teſtator's will, to or to the uſe of all 


WILLS. 


hate wiſe deceaſed (his the ſaid teſtator's meſſuage and 
lands in Knowſley to be chargeable, and he did thereby 
charge the ſame with the ſum of 200l. to be 2 within 
two years after the death of his ſaid ſon by ſuch of his 
faid grandchildren to whom his ſaid fon ſhould direct, l. 
mit, deviſe, or appoint, the fame meſſuages and lands a; 
aforeſaid, or to whom the ſame ſhould deſcend or come by 


other his ſaid grandchildren, _— to be divided amongf 
them): and for want of ſuch iſſue, the faid meſſuages an 
lands to be to and for the uſe of the right heirs of the 
faid William Marſh for ever. And after giving feverd 
other legacies to his ſaid hildren, and to ſeveral other 


randchildren, Henry, William, Thomas, Sarah, and 
lizabeth, Marſh ſhould die without iflue before he ſhe 
or they ſhould attain the age of» twenty-one years, then 
the part or ſhare of the ſaid ſeveral and reſpective legacies 
and charges of him, her, or them, ſo dying, ſhould ſur- 
vive, be paid to the ſurvivor or ſurvivors of his ſaid 
five grandchildren, equally to be divided amongſt them. 
Tux teſtator died ſoon after making the ſaid will. B 
a deed of that date, made between tne faid William Mark 
the ſaid teſtator's ſon df the firſt part, Alice Leadbezter, 
widow, of the ſecond part, and William Dickaſon of the 
third part, and executed by the ſaid William Marſh and 
Alice Leadbeater, it is recited, that whereas a marriage wa 
intended to be had between the ſame William Marſh and 
the ſaid Alice, in conſideration thereof, and of other ſum 
or fums of money, yearly rents and profits to her belong- 
ing, and for other good and valuable cauſes and conſider- 
ations, he the faid William Marſh the ſon did covenant, 
promiſe, and agree to and with the faid William Dicka- 
fon, that he the ſaid William Marſh the ſon would, within 
twelve months next after the faid marriage, well and ſuf- 
ficiently grant and aſſign over to the ſaid William Dicka- 
ſon, his executors and adminiſtrators, ſome or out of 
ſome eſtate or eſtates lately purchaſed by the ſaid William 
Marſh, or as in the time thereby limited ſhould by him be 
purchaſed, the yearly rent of 20l. of intent that the faid 
. D. his executors and adminiſtrators, ſhould ſtand and 
be ſeiſed of the fame, to the uſe of the ſaid Alice and her 
iſſue, as ſhould be begotten by the ſame William Marſh. 
And to the end the — William Marſh might be ſure 
that the ſaid Alice, if ſhe ſhould ſurvive him, Po — 
f enge 


- 


WILLS: | | 335 
hallenge or claim any dower of the inherltance or perſonal - 

. the ſame William Marſh that he at that or at 

any other time thereafter was or ſhould be poſſeſſed of, 

nor ſuch perſon or perſons to whom he ſhould. make 

any eſtate for years, life, lives, in tail, or in fee-ſimple, 


„al or any part of his inheritance, ſhould be diſturbed 
5 or inquieted in the peaceable or quiet occupying or en- 
1 joying of the ſaid inheritance, or of any part or parcel 


thereof, ſhe the ſaid Alice, in conſideration of the ſaid 


7 nol. per annum, to be ſettled as aforeſaid by theſe preſents, 

cell is barred and excludes herſelf of and from her 

q dower to be had of any of the lands, tenements, goods, 

8 or chattels, of the ſame William Marſh.— Soon after the 

” execution of this deed the marriage was ſolemnized. 

* Tux faid William Marſh the ſon, by his will of that 15. Nov. 1728. 
* date, reciting, that he had that day ſurrendered his cuſtoms, 


neſſuages, and lands, in Preſcot, to the uſe of ſuch per- 
ſon and perſons, and for ſuch eſtates as he by his laſt 
will and teſtament, to be executed in the preſence of three 
10 or more credible witneſſes, ſhould deviſe, declare, direct, 
or appoint, thereby deviſes, declares, directs, and appoints, 
3 all thoſe his meſſuages and tenements in Preſcot, then in 
1 the poſſeſſion of Alice Gervas, Ifabel Whitlow, Iſaac 
. Dyſon, Henry Forber, Martha Parr, Joſiah Burgeſs, Na- 
de ban Button, and the meſſuage in the poſſeſſion of James 
0 Fairbrother, and the rana late in the poſſeſſion of 


* Richard Tatlock, and the meſſuage, tenement, and lands, 
ir in Knowſley, which late were the inheritance of his father 
Fo William Marſh, and the ſaid teſtator thereby alſo gives 
: and deviſes the meſſuage and tenement called Barrowtield- 
„woe in Eccleſton, and all his lands of inheritance in 
x Eecleſton aforeſaid (charged and chargeable as thereinafter 
N meutioned), to the following uſes: that is to ſay, to the 
in uſe of his ſaid teſtator's ſon Milliam Marſh for his life, Dead ſax: iflue; 
. ſan waſte ; and from and after the determination of that 
af eltate, to the uſe of his the ſaid teſtator's executors, and 


their heirs, during the life of him the ſaid teſtator's ſon 
William, in truſt to preſerve the contingent uſes therein- 
after limited: and from and after the deceaſe of the ſaid 
teſtator's ſon William, to his firſt 2:d other ſons in tail 
male: and for want of ſuch iſſue, to the uſe of his the ſaid 
teſtator's ſon Thomas for his life, ſars waſte; remainder to 

teltator's executors and their heirs, to preſerve contin- 
gent remainders; remainder to the firſt and other ſons of 
the faid Thomas in tail male ; remainder to the daughters 
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Called the Dave 


mentioned lands, ſo given to his ſon as aforeſaid, by virtue 
of a leaſe from the Derby family for three lives; but the 
lame teſtator, ſoon after the making of his will, exchange 


WILLS, 


of the fame teſtator s ſaid ſon William in tail general; . 
mainder to the daughters of the ſame teſtator's ſon Thoma 
in tail general: and for want of ſuch iſſue, to the uſe of his 
the fame teſtator's daughters Sarah and Elizabeth 

for their lives, without impeachment of waſte ; and fe; 
the determination of the ſaid eftates for lives of his the 
faid teſtator's daughters, to the uſe of his the ſaid teſtator, 
executors, and their heirs, during the lives of his fi 


daughters, in truſt to preſerve the contingent remainder; 


and from and after the deceaſe of his the ſaid teſtatory 
daughters, to the uſe of the heirs of the bodies of his the 
Kid teſtator's daughters lawfully to be begotten : and fx 
want of ſuch iſſue, to fuch pious or charitable uſes as his 
the ſaid teſtator's executors, or the ſurvivor of them, hi 
heirs or aſſigns, ſhould think fit to apply or diſpoſe of tie 
e. Se. | | 

NorTE, That part of the faid eſtates deviſed by the ſaid 
William Marſh the fon are the fame which are hereinbe- 
fore mentioned to be deviſed by his faid father's will ; the 
faid teftator William Marſh the ſon by his ſaid will reciting, 


that whereas he was ſeiſed or 2 of a meſſuage, tene- 


ment, and lands in Knowſley Park, for a term or number d 
years then in beings and of the cloſes of land in Eccleſton 

„and a well, croft, and garden, lying 
in the faid Park, and of the herbage of the lane lead- 
ing to William Crouchley's, for the term of ſome lives 
then in being, and of a meſſuage in Preſcot in the poſſeſ- 
fion of John Parr, for three lives, or for ſome term of 
years determinable upon three lives; he the ſame teſts 
tor doth by his ſame will deviſe, declare, direct, and ap- 
point, the ſame laſt mentioned meſſuages and tenement 


, (charged and chargeable as thereinafter is mentioned) 
unto his faid fon William Marſh, his heirs, executors, 


adminiſtrators, and aſſigns, during all his the ſame tefts- 


torꝰs reſpective eſtates, terms, and intereſts therein: and 


the ſaid teſtator doth thereby charge and make chargeable 
all and every his ſaid meſſuages, tenements, lands, and 
hereditaments, with the clear yearly rents or ſums of rol, 
a-piece, to be paid to his daughters Sarah and Elizabeth 
during their reſpective lives, ' 

NorTEe, That the faid William Marſh the ſon, at the 
time of making his faid will, held part of the faid laſt 


ut 


1 


WILLS» : 
e ame with the late earl of Derby, who thereupon, by 


”y leaſe dated 24th January 1723, demiſed other lands-in 
of bi ccleſton and Knowſley in lieu thereof to the ſame teſta- 
ar, WF to hold to him, his heirs, and affigns, for the term of 


ee lives: and the other lands mentioned in the faid laſt 
entioned deviſe are terms for years, determinable upon 


es. OD 
Tas faid teſtator William Marſh the ſon by his ſaid 


*. ill, reciting, that he was ſeiſed of a meſſuage and lands 
don Knowſley called Long Borrow, and another meſſuage 


d lands there in the poſſeſſion of James Preſcot, and of 


* other meſſuage and lands there in the poſſeſſion of Tho- 
s bis 2 Bramhill, and of the new marked ground then joined 
ig Were ith, and a meſſuage and lands in Eccleſton, in poſ- 


Ron of Henry Gover and Matthew Roughley, by vir- 
of ſeveral leaſes thereof, made for ſeveral lives then in 


eng; doth thereby give and deviſe the ſame meſſuages, 
tbe. Wnements, lands, and premiſes ; and doth thereby alſo de- 
. the e, declare, and appoint, all and every his meſſuages and 
ting I rements in Preſcot aforeſaid, in the poſſeſſion of John 
ene. atton, Iſaac Bill, William Hetcroft, Anthony Fil- 
er of igham, Henry Appleton, &c. and all other his lands 

ton ereditaments in Preſcot aforeſaid (except what are be- 
yin re deviſed to his ſaid ſon, William as aforeſaid), to the 
lead. WF" <ral uſes following: that is to ſay, to the uſe of his faid 
lives n Thomas, /ans waſte; remainder to his executors and 


heir heirs, during the life of his ſaid ſon Thomas, to pre- 
rve contingent remainders; remainder to the firſt and 


oz. der ſons of his ſaid ſon Thomas in tail male; remainder 
. che fame teſtator's fon William for life, /ans waſte.; 
nent emainder to the ſaid truſtees and their heirs, to preſerve 
ned) ontingent remainders; remainder to the firſt and other 


ns of his the ſaid teſtator's ſon William in tail male; 


0 | 
& mander to the daughters of his ſaid ſon Thomas in tail 
mera; remainder to the daughters of his faid ſon Wil- 

able 


m in tail general: and for want of ſuch ſue, to the. 


and WP of his the ſaid teſtator's daughters Sarah and Elizabeth 
rol, ch for their lives, without impeachment of waſte: and 
beth er the determination of the ſaid eſtates for lives of the 

ud teſtator's daughters, to the uſe of his the ſaid teſtator's 
the ecutors, and their heirs, during the lives of his faid 
ft Naushters, in truſt to preſerve the contingent remainders; 
rue d from and after the deceaſe of his the ſald teſtator's 
the agdters, to the uſe of the heirs of the body of his ſaid 
ed ghters lawfully to be begotten: and for want of ſuch 
the Vou, II. 2 ' ' iſſue 


WILLS. 


iſſue, to ſuch pious or charitable'uſes as his the ſaid te, 
tor's executors, or the ſurvivor of them, his heirs or & 
figns, ſhould think fit to apply or diſpoſe of the ſame, Wl t 
Norz, Tus meſſuage above-mentioned to be call 
Long Borrow, and the other meſſuages and lands in cho 
poſſeſſion of James -Preſcot, &c. and the new mathe beit, 
round, are leaſehold eſtates which the faid teſtator Wi-MWoul: 
am Marſh the ſon held at the time of making his will, or th: 
and alſo at his death, by virtue of ſeveral leaſes made vie his 
him, to hold to him, his executors, adminiſtrators, ul Amon 
aſſigns, for the term of three lives, and of the ſurvivor ¶ ¶ bappe 
them; and all the reſt of the ſaid laſt- mentioned premilsWiſWule © 
in Preſcot are copyhold or cuſtomary lands of inheritancy N. 
which the teſtator William Marſh the fon had ſurrender 
to the uſe of his will; the faid teſtator William Math 
the ſon by his ſaid will reciting, that by articles before hi 
marriage with Alice his then wife, he being obliged to ſette 
20]. a year. on her and her iſſue by him, gives and appoin 
his mill and buildings on Lowhill within Liverpog 
+ whereof he was ſeiſed or poſlefled for three lives al 
twenty-one: years, unto his fajd wife, and daughter May 
. her, according to his covenant in, or the intention, 
ſaid articles: and if it ſhould happen that the fan 
ſhould not be ſufficient to make up the faid 20]. per am 
- then he charges ſo much money as the ſame ſhall. fil 
ſhort upon the lands which he lately bought from m 
William Marſhall, which are before deviſed to his faid ſm 
Thomas: and in caſe his faid daughter Mary ſhould de 
before ſhe attained the age of twenty-one years, or mat 
ried, he gave the ſaid mill and building after his ſaid wit 
death to h younger children by her former huſband, equaly 
to be-divided between them: and in caſe both of then 
ſhould die without iſſue in the life-time of his ſaid wife, 
Jo gore the fame to ſuch perſon or perſons, and charget 
in ſuch manner as his ſaid wife by her deed or will, tobe 
- executed in the preſence of three or more wituellts 
ſhould direct or appoint. ©  * 
Nor, Tas faid mill and buildings are now only d 
the yearly value of 7). and worth to be fold the ſum of gs 
Tas ſaid William Marſh the fon, by his faid wh 
xeciting, that he had a grant from the corporation « 
Liverpool of ſeveral tracks of land near the 


for which he had paid ſeveral conſiderable fums of monty 
did thereby give and deviſe one- ſixth part thereof for the 

-. we of the poor ſcholars of the charity- chool of Liverpod 
and to his faid ſons and daughters Wiles, TY 


| WiLLs: 

k.ah, Elizabeth, Mary, and their heirs, each of them 
ne-fixth part thereof; and the teſtator wills and deviſes, 
that the „or any part thereof, ſhall not be fold or 


cal liſpoſed of, or any diviſion made thereof, by the ſaid poor 
in M cholars, or his ſaĩd ſons or daughters, or their, or any of 
rte weir, heirs; and that if any of his ſaid ſons or daughters 
Wi. 


ſhould happen to die without ifſue, the ſhare of him, her; 
or them, ſo dying, ſhould ſurvive and go to the ſurvivors 
of his faid ſons and daughters, and their heirs, equally 
amongſt them 3 and if all his ſaid ſons and daughters ſhould 
happen to die without iſſue, then the whole to be for the 
uſe of the ſaid poor ſcholars. | 

NoTte, Tus faid teſtator, William Marſh the ſon, held 
the aid parcel of land in Liverpool by virtue of a leaſe 
made to him, 5th day of October 1715, by the mayor, 
bailifs, and burgeſſes, of Liverpool, to hold to the ſame 
teſtator for three lives, and the ſurvivor of them; and from 
and after the death of the ſurvivor of them; for twenty-one 


"Tax ſaid teſtator, William Marſh the ſon, by his ſaid 
will directs, that — the reſt, 3 and remainder, — his 
chattels, ſtock in trade, company or partnerſhip, 
lame ＋ perſonal eſtate whatſoever, 2 4 al with the 
nu remainder of his rents and profits of his ſaid meſſuages, 
ll. OS tenements, lands, and hereditaments, deviſed to his faid ſons 
V aforeſaid until their reſnective attainments of the age 
of twenty-one years, ſhould be put out by his executors, 
in truſt to pay unto his ſaid daughter Sarah the ſum of 5001. 
on the Iſt day of May next after ſhe ſhould attain the age 
of twenty-one years; and as to the remainder thereof, 
which he ſhould not have further diſpoſed of in his lfe- 
time, to be further continued at intereſt till the iſt day of 
May next after his faid daughter Mary ſhould attain the 
age of twenty-one years or death; and then the fame, 
together with the produce, intereſt, and increaſe thereof, 
to be equally divided amongſt his ſaid ſons and daughters, 
William, Thomas, Sarah, and Mary, if then all living; 
and in caſe of any of their deaths, the ſhare of him, her, 
or them, ſo dying, to go to his, her; - or their iſſue, if there 
ſhould be any ſuch; and in caſe any of his ſaid ſons and 
daughters ſhould happen to die without iſſue, before he, 
ſhe, or they, ſhould attain the age of twenty-one years, 
then the legacy, or part, portion, or ſhare, of his ſaid 
perſonal eſtate of him, her, or them, ſo* dying, ſhould 
ſurvive and go ta the ſurvivor of his ſaid ſons and daugh- 
ters, equally amongſt them. 


Z 2 Tas 


with proviſion for the younger children of the fad 
marriage: and the ſaid Samuel Jarvis did, by the ful 
- .indenture of releaſe, covenant that he would, within three 


will is atteſted by three witneſſes. 


and William Blondell and another of the fifth part; ig 


in ſuch manner as is therein-after mentioned and for mak- 


therein-after agreed to be ſettled to be for her jointur, 


during the faid intended coverture be ſeiſed of any eſtate 


lands of inheritance, which with the lands thereby ſettle 


did thereby covenant, that he would pay to the ſaid Samuel 


— 


„ 
1 
a 
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Tux faid teſtator appoints Thomas Fleetwood, Richi 
Wright, and William Crouchley, executors of his ſaid wil 
who died in his, the ſaid teſtator's, life-time ; and the fil 


By indentures of leaſe and 'releaſe of thoſe the 
releaſebeingquinquepartite,and made between Samuel Jani 
of the firſt part, the ſaid teſtator, William Marſh the fon 
of the ſecond part, his fa'd daughter Sarah Marſh of the 
third. part, Brian Blondell and another of the fourth par; 


conſideration of a marriage which was then intended, a 
which was ſoon afterwards had between the ſaid Samut 
Jarvis and Sarah Marſh, and of the ſum of 2000). by the 
fame William Marſh, his heirs, executors, and adminiſty 
tors, to be-paid to the ſaid Samuel Jarvis, his executors 
adminiſtrators, the marriage-portion of the ſaid San 


ing a competent jointure and proviſion for her in caſe eW® 
ſhould ſurvive he faid — Jarvis, in lieu of her dom mig 
and thirds at common law, and for ſettling the ſeven {i J="" 
meſſuages and lands therein-after mentioned, to the ſever 0 
uſes therein- aſter declared; and in conſideration of N ** | 
paid to the ſaid Samuel Jarvis by the ſaid Bryan Blond, Wh A 2* 
&c. he, the ſaid Samuel Jarvis did grant and comry 
ſeveral meſſuages and lands therein particularly mentionel 
to the uſe of himſelf for life; remainder to truſtes, 
_ his life, to preſerve contingent remainders; . 
mainder to the faid Sarah for life, the ſame with other land 


and in bar of all dower which ſhe might claim out of af 
lands whereof the faid Samuel Jarvis ſhould at any time 


of inheritance ;' remainder to the iſſue of the ſaid marriage, 


years then next, purchaſe, ſettle, and convey to the ſane 
uſes as are mentioned in the ſaid indenture of releaſe oth 


excluſive of the houſe therein-mentioned, ſhould be of tie 
clear yearly value of 180]. : and the ſaid William Mar 


Jarvis 1000l. within twelve months next after the kid 
marriage, and the further ſum of 10001. at the end of tuo 
years next after the ſaid marriage, if the ſaid Sari, off 


- 


ue of her body by the ſaid Samuel Jarvis, ſhould be then 


57 indentures of thoſe dates, reciting the before-men- 28 and 2gth 
ned indentures of leaſe and releaſe, and made between March 1746» 
he lame parties; and alſo reciting, that the ſaid Samuel 

Larvis had purchaſed ſeveral meſſuages and lands, which 

rich the lands mentioned in the ſaid firſt ſettlement were 

f much greater Fair value than the clear yearly ſum 

F 180l. ; be, the ſaid Samuel Jarvis, did, by the ſaid 

dentures of leaſe and releaſe of the 28th and 29th March 

1746, in purſuance and performance of his covenant 

In the faid former indenture of releaſe, continue to convey 

ſeveral meſſuages and lands therein particularly mentioned 

o the fame uſes as are mentioned&gin the ſaid former 

ſettlement; and which fame meſſuages and lands are, 

with the lands mentioned in the former ſettlement, 

expreſſed to be for the jointure of the ſaid Sarah, 

and in full ſatisfaction and in bar of her dower which ſhe 

might claim out of any lands whereof the ſaid Samuel 


E CECE EEr 


ab- 


e Jarvis ſhould, during the coverture between them, be 
* ſciſed of any eſtate of inheritance; and on thgę back of the 
5 ſaid laſt- mentioned indenture it is declared, that the ſum 
ia, ay «f 20001. mentioned in the firſt ſettlement had been fully 
ne Nd off and diſcharged by the ſaid William Marſh, father 
ee the faid Sarah, to the ſaid Samuel Jarvis. 

ee Tux ſaid teſtator, William Marth the ſon, ſoon after 


the marriage of his ſaid daughter Sarah, and about five years 
defore his. death it is apprehended, wrote down, with his 
own hands, in conſideration for a new will which was 


U 
< pound amongſt his papers at his death, and whereby it 
ine {ems to appear, that he intended to appoint his three 


hters, Sarah, Elizabeth, and Mary, executors and 
or, WY '<liduary legatees ; but the initial letters of his daughters 
names are therein only mentioned; and the faid paper- 
cid writing is not ſigned by the ſaid teſtator. 
Iret Tux faid teſtator, William Marſh the ſon, died the 
ne WF ch of October 1747, without altzring his will, dated 
het 15th November 1732, fave as aforeſaid z and his ſons 
od, WY liam and Thomas bath died in his life-time, without 
the iſue, after a had ſeverally attained their age of twenty- 
rh ane years, and before the ſaid teſtator's daughter Mary had 
vel attained her age of twenty-one years; and the ſaid teſtator's 
aid lon-in- law Samuel Jarvis died, on the 6th of February 1747, 
inteſtate, and without leaving any iſſue: and the ſaid teſta- 
"x; William Marſh the ſon, at his death left three children 
living by his firſt wite, to wit, Henry, Sarah (ho married 
| mr. 


a daughter, called Mary, named in his ſaid will, who 
- living, and her mother. | "NY 


or perſonal eſtates of her ſaid huſband ? and as the (ad 


WILLS. 
mr. Jarvis), and Elizabeth; and by Alice his fecond ij 


Norz, TS faid teſtator, William Marſh the (@, 
did not, by his ſaid will made in 1722, give any thing to hj 
eldeſt fon Henry Marſh, who had greatly. diſpleaſed him; 
but the ſaid Henry Marſh, upon the death of his father 
became entitled to a real chats which the father bal 
purchaſed ſubſequent to the making his will. 

Wo will be entitled to the faid 200]. or any and what 
part thereof, which the faid firſt-named William Mach 
the father by his will charges upon his eſtate thereby deviſed, 
and directs to be paid within two years next after the 
death of his fon William Marſh ? Will Henry Mark, 
ſon of the faid William Marſh the ſon, be ſolely entidel 
to the ſame ? g | | 


HENRY MARSH being the only one of the fe 
grandchildren who is excluded from the eſtate charge WW Will 
with the zo I think, he is entitled to the whole 200] 


WII the faid deed, which the faid teſtator William 
Marſh the ſon and Alice his ſecond wife executed previous 
to their intermarriage, bar her of her dower of any claim 
which ſhe can have out of the real copyhold or perſond 
eſtates given the ſaid William Marſh the fon ? or, Wil 
ſhe be entitled to any and what intereſt in the real copyhald 


eſtate given by the will of her (aid huſband to her and her 
daughter Mary is ny a leaſehold eſtate, and not now df 
the yearly value of 201. and only worth about the ſum df 
95l. to be fold, and therefore it is apprehended that the ſad 
Alice and her daughter will not accept of the ſame in ful 
ſatisfaction of their demands under the faid articles, Is not 
ſuch ſatisſaction to be made out of the eſtate purchaſed by 
the faid teſtator William Marſh from William Marſhal 
according to bis the ſaid teRator's will, or how otherwiſe, 
Ache id eſtate purchaſed from the ſaid William Marſhal 
is a copyhold eftate of inheritance, and ſettled by the fame 


teftator upem his ſons aud daughters amongſt his other WY in 
"eſtates by his aid will ? be noo a Ong 
AM of opinion, the mafrage - articles, in caſe the) g 


are made effectual for the widow and her Tk 


WILLS, : 342 
rk, eg, will be a bar in equity to her claim of dower 
ut of the real freehold or copyhold eſtate, and alſo to her 
im of any perſonal eſtate other than what are given her 
by her huſband's will. I think, the widow is entitled by 
the articles to a rent-charge of 20l. to her for her life, 
jith remainder to Henry, now the eldeſt ſon, in tail. 
ie teſtator's real eſtate which he had purchaſed before 
the articles is liable to make it good, and ſo is his whole 
perſonal eſtate, as well as the particular fund appropriated 
by the will; and if the covenant is for the teſtator and his 
heirs, all his real aſſets are alſo liable, and the 'widow and 
Henry may inſiſt on having ſuch annuity made good out 
of all theſe funds till a ſufficient ſecurity is made for it. 


SSA Fi SS t* 


As William and Thomas Marſh, ſons of the faid teſtator 3. Quare, 
8e William Marſh the ſon, both died in his life-time without 

ol, ide, Are not Sarah and Elizabeth, the daughters of the 

kid William Marſh the fon, entitled to the ſeveral eſtates 

limited to them by their ſaid - father's will, in default of 

iſſue of their ſaid brothers ? and, What intereſt have the 

aid daughters in the ſaid eſtates reſpectively? Are they 

not joint-tenants for life of all the freehold and copyhold 

eltate of inheritance, witch remainder to their iſſue of 

moieties - thereof? and in caſe either of them ſhall die 

without iſſue, To whom will the moiety of ſuch of them fo 

dying, after the death of the ſurvivor of them, go? Will 

it go to the iſſue of the ſurvivor of them by way of re- 

mainder, or will it go to ſuch charitable uſes as the heir 2. vernon, to. 
at law of the ſurviving executor of the ſaid teſtator, 545. Cook v. 
William Marſh the ſon, ſhall appoint, or to the heir at law Cook, 

of the ame teſtator ? and, Can the ſame teſtator's daughters 

daah and Elizabeth, or the ſurvivor of them, ſuffer a 

recovery of the ſame eſtates, or of any and what part 

tereof, or do any act whereby to veſt an abſolute intereſt 

in themfelves ? and, Will it be prudent, previous to the 

ſuffering a recovery thereof, to convey the ſaid lands of 

Inheritance to ſome perſons for a term of years, if the ſaid 

daughters, or either of them, ſhould ſo long live, leſt th 

ſhould not hereafter be taken to be tenants in tail, and fo 

forfeit their eſtates for life by ſuffering the ſaid recovery? 

and, Will it alſo be prudent for them to ſurrender the - 


a copyhold 


| 80 wn. 
copyhold eſtates to ſome perſons for a term of years, iſthe 


or either of them, ſhall ſo long live, previous to the ſufler;;, 
a recovery thereof ? : 0 | * 


| Anſwer, _ I THINK, the daughters are entitled to thoſe eſtates ſy 
| their lives, as tenants in common; with remainder, aft 
the determination of the reſpective eſtates, to them a 

the reſpective heirs of their bodies, &c. ; therefore, on the 

death of either, her ſhare would go to the heirs of her boh, 

and not ſurvive ; but if ſhe leaves no iſſue, I apprehend, i 

would go by way of croſs-remainder to the ſurviving fie 

and her iſſue: but I cannot ſay that either of theſe points teſ 

are clear; and therefore, to avoid all doubts, it would be to 

adviſeable, by ſome conveyance of the freehold and fur * 

render of the copyhold, to make proper tenants to the to 

premiſes, and ſuffer recoveries, to bar the remainder au 

d limit the uſes, as they ſhall, agree upon, having firſt created 
terms for years determinable on the daughters deaths 
in truſt for themſelves. But this advice and opinion are 


on ſuppoſition that the eſtates are inheritances, and not for f 
: . : Ol 
years or lives only; for as to ſuch no recoveries can be U 
ſuffered. | | | n 
"4 . Is the ſaid 101. a-year a- piece, which is given by th 


will of the faid teſtator, William Marſh the fon, to his 

7 daughters Sarah and Elizabeth for their lives only, charge- 

able upon the leaſehold eſtates, which are immediately 

before in the ſaid will given to the fame teftator's (on 

William? or, Are not the fame chargeable, as well upon 

the leaſchold eſtates as upon all other the eſtates before 

deviſed by the ſaid will? and if they are, In what propor- 

tion are the ſame to be paid out of the faid eſtates ? and 

Is the faid leaſehold eſtate which was granted to the fame 

teſtator by lord Derby in 1723, in exchange for pat 

| e of the * — 23 by the ſame teſtator's will to the 
| payment of the faid annuities, liable to any part 
C - | - IEF) as in the faid leaſe it is not 3 oe in 
exchange for any other lands, but is only ſaid to be made in 

c deration ofa ſum of money ? and eme Doth * 


* 
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they WW the ſame leaſehold eſtate deſcend to the ſame teſtator's heir 

erg at law free from any incumbrance, as the ſaid leaſe was 
taken ſubſequent to the making of the ſame teſtator's 'will, 
and the habendum thereof limited to him, his heirs and 
aſßgns, during the lives therein- mentioned. 


= —_—— 
_- S — = 
— — —— — 
—— 
* 
Oo. 


— m — - 


a - — — — — — — - 
a - 
* — * — 
— — 
— Gem — 
L . _ 


— 


——ꝓ— — —— — — — — — — — — 

— * - S * _— — 
= — - = — *. a 
— —_ — 2 — 

r * p 
— —_— »* at 
_— — - — 2 — — — - — — 
— — CE — by 
_ > = — 
— = EIS — 
> 
a = 


* As by the will the 10l. a- year is charged only on the Anſwer, 
u 1eaſcholds given immediately before, but not on the ex- 

n the changed lands, nor on any of the other eſtates given by the 

bod, will in the precedent clauſes, the exchanged lands belong 

a, it to the heir as undiſpoſed. 


er As the eſtate called Long Borrow, &c. which the ſaid 5+ Quare 

ounts teſtator, William Marſh the fon, gave by his ſaid will 

d be to his faid daughters Sarah and Elizabeth in default of 

iſſue of his ſons Thomas and William, were only held by 

the ſaid teſtator by virtue of ſeveral leaſes, granted to him, 

| the to hold to him, his executors, adminiſtrators, and aſſigns, 

and for three lives, or for ſome term of years determinable upon | 

ad the death of three lives, Are not the faid Sarah and - 
Elizabeth entitled to the faid leaſehold eſtates? and, 

aths, What intereſt have they therein reſpectively ? and, Can 

| are they or the ſurvivor of them, by any and what act, bar their 

for ifue and the remainder limited thereof to charitable uſes ? 
or, To whom will the eftates belong after the death of 

nb the ſaid Sarah and Elizabeth, or either cf them, if they do 

| not act relating thereto in their life-time ? 8 boy. 


the THE terms for years determined on lives, belong to the Anſwer, 
1. daughters Sarah and Elizabeth for their lives only; and 
their iſſue will on their deaths be intitled to them, and 
ſon cannot be barred. As to the terms for lives, I think, 
pen the daughters may, by deeds of leaſe and releaſe, bar their 


= iſſue and the remainder 'over to the charity: but this latter 

and, is not a clear point. fac v9 : 
ame 

pan ARE the faid Sarah, Elizabeth, and Mary, the daughters 6. quzre. 


the bf the. faid teſtator, William Marſh the ſon, entitled to 
part hve-ſixth parts of the ſaid tracts of land in Liverpool, 
2 in or to any and what part thereof reſpeQtively ? or; Who 
ein is entitled thereto ? and, Can the ſaid daughters, or pop 
no of them, by any and what act, veſt an abſolute intere 


thereof 


WILLS. 
thereof in themſelves, or in any and what part 
there having been conſiderable improvements made thereon 
by the fame teſtator ſince the making of his will f 
THE three ſurviving ſiſters are, I conceive, entitled 
to theſe five-ſixths; and they may, by deeds of leaſe and 
releaſe, convey their reſpective ſhares in truſt for them. 
ſelves, and obtain abſolute intereſts in them, 


W1rL not the leafchold eſtates which the tele 
William Marſh the fon, was entitled to at his death, * 
which are not particularly diſpoſed of by his will, an 


which he held by leafes for years, or by leaſes made to him, 


to hold to him, his executors, adminiſtrators, and afligns 
for lives, and which have been purchaſed by hirn either 


before or ſince che making of his will, be conſidered as par 


ok his perſonal eſtate ? or, How otherwiſe t 


THE leaſes for years, though determinable on lives 
and ſuch leaſes for lives as in the Quæ re, are part of the 
perſonal eſtates, whether purchaſed before or. after the 


As the faid teſtator, William Marſh the ſon, direct 
that the reſidue of * — chattels, ſtock in trade, and 
perſonal eſtate, ſhall, : payment of 500l. a- piece to his 
aid daughters Sarah and Elizabeth, be equally divided, on 
the iſt of May next after his daughter Mary hall attain 
her age of twenty-one years, amongſt his ſons and daugh- 


ters, William, Thomas, Sarah, Elizabeth, and Man, 


if then all living; and in caſe of any of their deaths, the 
ſhare of him, her, or. them, ſo dying, to go to his, her, or 


their iſſue, if there ſhall be any ſuch ; and in caſe any d 


his faid ſons and daughtezs fhall happen to die without iſſue 
before he, the, or they, ſhould attain the age of twenty-one 
years, then the legacy and part, portion or ſhare, of his fa 
perſonal. eſtate of him, her, .or them, ſo dying, to ſurvive 
and go to the ſurvivors of his ſaid ſons and daughters equally 
amoneft them; and as the fame teſtator's ſons William 
and Thomas both attained the age of twenty-one years 
and died without iſſue, in the life-time. of their fer, 
'before the faid*teſtator's daughter Mary attained the age 


of twenty-one; and as the faid teſtator's daughter * | 


A F 8 


* 
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* : portion of 2000]. given by her father in ſuch manner 
on by re mentioned; Who will be entitled to 


de reſidue of the ſame teſtator's perſonal eſtate, or to any 
and what part thereof? or, In what manner or proportions 
led ein che faid teſtator's daughters Sarah, Elizabeth, and 
ad de entitled thereto, or to any and what part thereof? 
or, Will any and what part thereof go in a courſe of 
a- WWF. iminiftration, and to whom ? Will the ſaid 2000). given 
with the ſaid Sarah be conſidered as an ademption or 
revocation of the ſaid legacy of 5ool. and of any other and 
or whatpart of the reſidue of her faid father's perſonal eſtate? 
od WY ind, Who is entitled to the ſaid 500l.? and, What ſhare - 
nor the faid teſtator's perſonal eſtate will his ſaid daughter 
m rah be entitled to? and, In what manner, and from what 
time, will the fame teſtator's daughter Elizabeth Marſh be 
er entitled to intereſt for the ſaid 5ool. fo given to her as 
t aforeſaid, as her ſaid father had large ſums of money out 
. t intereſt at his death? and, May not all the teſtator's 
daughters immediately, by their wills or otherwiſe, diſpoſe 
e of a their right which they now have to any part of their 
he ſaid father's perſonal or leaſehold eftates, before any divition © 
or diſtribution be made thereof? 


1 —— — — 4 - 4 — = 
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SARAH, Elizabeth, and Mary, are, I conceive, entitled Anſwer, 
to the three-fifths of the reſiduary perſonal eſtate ; the 
5 other two-fifths are lapſed, and belong to the widow and 
his next of kin, according to the ſtatute of diſtributions, of 
on which Henry is entitled to one-fourth of two-thirds, and 
1 the three ſiſters are entitled to the other three fourths, 
„ and the widow was entitled to the remaining one-third 
be of the two-fifths. The 200ol. portion was, I conceive, 
a revocation of the 500l. legacy to Sarah, but not of her - 
Mi ſhare of the reſiduary bequeſt, The daughters have an 
ne abſolute power over their reſpective ſhares now, and 
ud before any actual diviſion and diſtribution, - | 
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7 As the teſtator, William Marſh the ſon, was at his death 9. Quzre, 


entitled to large ſums of money out at intereſt upon bonds 
£ and mortgages, &c. and to ſeveral leaſehold eſtates, and to 
af large quantities of timber and other things 'in partnerſhip 
7 with one mr, Okell who ſurvived him, and to a ſhare of 
ſeveral ſhips and cargoes at ſea and elſewhere in partner- 


ſhip 


— 


10. Qy2zre, 


Anſ wer. 


SAR Aff, as ſurviving her huſband, is ſolely and abſs 


WILLS. 


ſhip with mr. Okell and other and to ſever 
. e and other goods, he dying the gth of 
ober 1747, and his ſon-in-law Samuel Jarvis dying 
inteſtate on the 6th of February following, before any 
diviſion or diſtribution had been made of any part of thy 
rſonal eſtate or effects of the faid teſtator, William 
Marſh the ſon, and before adminiſtration with his wil 
annexed was granted; Will the next of kin of the faid 


Samuel Jarvis be entitled to any and what part of the fail 


effects of the fame William Marſh, which his daughter 
Sarah is entitled to? or, Will ſhe be ſolely entitled theretg 
or to any and what part thereof, as ſhe hath ſurvived her 
faid huſband, and as he made no diſpoſition of any part 
thereof in his life-time ? and particularly, Will the next 
of kin of the ſaid Samuel Jarvis be entitled to any and 
what part of the {aid Sarah's ftock in trade, timber, ſhips, 
cargoes, or houſehold goods, of the ſame teſtator, William 
Marſh the fon ? and if the ſaid next of kin will be entitle 
thereto, Out of what part of the perſonal eſtate of the aid 
William Marſh the fon are the debts which he owed at 
r in the way of trade, or how otherwiſe, to be 


lutely entitled to her ſhare ; and her huſband's next of kin 
are entitled to no part of it, either of the ſtock in trade, 
houſehold goods, or other things. The debts in trade 
and other debts muſt be paid out of his general perſonal 
eſtate not ſpecifically deviſed. 


As the faid Samuel Jarvis was at his death a freeman 


of the city of Cheſter, and died in the ſaid city, Will not 


his widow be entitled to half of his perſonal eſtate by the 


cuſtom of the province of York, and to a moiety of the 


other half thereof by the ſtatute of diſtribution of inteſtate's 
eſtates, effects, or otherwiſe ? or, What part of his perſonal 


eſtate will ſhe be entitled to? See ſtat. 4. & 5. Will. & 
Mar. c. 2. ; and 1. Vernon, Stapleton and Sherrard; and 
Ab. Caf. in Eq. fo. 161. | N 


I CONCEIVE, bis widow, there being no child, ö 
entitled to half his cuſtomary eſtate by the cuſtom; half 
the remaining half under the ſtatute of diſtributions. 


With 


tai 
thi 
de 
m 
n 
a 
d 
t 
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| 

| 
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Wir the inſtructions or minutes which the ſaid teſtator, 11. Cerro. 
William Marſh the ſon, wrote down for a new will, about 
five years before his death, in any reſpect be conſidered as a 
new will, codicil, or teſtamentary ſchedule ? or, In any 
and what reſpect alter the ſaid will made in 1722? and, 
AﬀeR any and what part of his perſonal or other eſtate ? 
and, Will any and which of the legacies thereby given take 


pe? 


IF they were merely inſtructions, I think, they will not Anſwer, 
amount to a will or teſtamentary ſchedule, or alter the ſame 
will of 1722. 


4b une 1748. D. RYDER. 


IAM of opinion, Mary is entitled to a rent-charge in A»»17:oxaL 
tail of 20l. a- year; and that it ought to be charged upon . Aan. 
the eftate of inheritance deviſed by the will, to make up the 
deficiency of the leaſchold, which not being capable of 
making good any part of the eſtate tail intended by the 
marriage-articles, the whole rent-charge is a deficiency, 
and to be ſatisfied out of the other fund. As to the 
diſtributive ſhare of the two-fifths, the ſtatute of diſtribu- 
tions veſted one-third of them in the widow ; but, I think, 
ſhe was barred by equity, by her marriage-articles, from 
caiming it ; the conſequence of which is, that the whole 
of thoſe, two-fifths belong to the four ſurviving children 
in equity. The executors being all dead before the teſtator, 
it may be a doubt whether the heirs of the furvivor can 
diſpoſe to a charitable uſe of any of the eſtates ; but if not, 
the charity will ſtand good in the ſame manner againſt the 
heirs or repreſentatives of the teſtator as if the executors 
were alive. And I am of opinion, that as to the leaſehold 
for years, whether determinable on lives or not, the re- 
mainder tothe charity is too remote and void, but good as 
to the eſtates of inheritance and icaſchold for lives, though 
lable to be barred by the daughters, who have the precedent 
eſtates 


n 


cCharities to which ſuch eſtates to the charity ſhould 


| Mr. Faraxzz- I AM of opinion, that the two daughters Sarah and 


fixths of the Liverpool leaſe for years to the poor ſcho- 


The leaſes for years paſs by the deviſe of the reſiduun. 
The legacy of 50ol. carries intereſt from the teſtator' 


WILLS. 8 


eſtates in tail, or in nature of eſtates tail; and the king 
or the court of chancery might appoint the r 


be applied. The limitation of the remainder in five. 


Jars there is void, but the leaſe for lives is good. The 
leaſes for lives purchaſed after the will did not, I think, 
paſs by the will; but being made to the teſtator, his 
executors and adminiſtrators, are diſtributable, as a 
undiſpoſed part of the perſonal eſtate, by 14. Geo. 2 


death. The 2000l. is no bar, I think, of Sarah's diſtri 
butive ſhare of the undiſpoſed ſurplus. 


| 4th Fuly 1748. D. RYDER 


en Elizabeth are tenants in tail, with remainder to charitale ! 
— üuỹſes, as to ſuch lands which were not deviſed to teſtator, Wl © 
William Marſh the ſon, by the will of William Mach Wl f 

| ſenior and as to the lands deviſed by William Mart, Wil -*: 

the teſtator's father, ſubject to the eſtates tail in the two Wl * 

daughters Sarah and Elizabeth, the teſtator having no . 

: further purſued the power given by his father's will (which WW: ch 
is confined to the grandchildren}, 1 think, there is m Wil © 

eſtate tail veſted in Henry Marſh, after failure of iſſue. q d 

his two ſiſters Sarah and Elizabeth; and the teftator' : 


deviſe to charitable uſes, as to theſe lands, is void, becauſe 
it is not purſuant to his power under the will of his father; 
but as to his other lands, the teſtator's deviſe to charitable 
uſes is good: but both theſe eſtates to Henry, and the 
charitable uſes, being only eſtates or intereſts — 


WILLS. 


flace after an eſtate tail in the daughters, I think, the 
daughters Sarah and Elizabeth may by common recoveries 
dar the fame, and thereby "—e an E property in 
the eſtates. 


IT is clear, theſe rg paſs to theſe two ladies and to Mr. F.'s An- 
heir iſſue but whether they can bar the remainder-over pig,” © 
to pious uſes is doubtful. I incline to think they may ; 
and one of them being a married woman, the method of 
doing it muſt be by fine ſur conceſſerunt, in which the 
huſband of the married lady muſt join. A fine is not 
neceſſary for the unmarried lady as to her ſhare ; it may 
be done by a feoffment with livery, or by a leaſe and releaſe ; 
but as there muſt be a fine as to one of the fiſters' ſhare, 
the whole may be done together by joining in the fine and 
declaration of uſes. Take care to make the fine to be 
of the intereſt they have, and no more, for fear of a 


forfeiture, 


2 
1. 


nd 5 n 
le 1 SUPPOSE you can have no doubt but that one- the Sixth, | . ay 
a ſixth part belongs to the charity. As to the other 10 
1 five parts, there being two intereſts of a different nature, 

hh, they may require two different conſiderations ; the 

12 teſtator having a freehold intereſt during the lives in the 

_ leaſe, with a remainder for twenty-one years, which is a 

ch chattel intereſt, As to the firſt, viz. the freehold, the 

an remainder to the charity, that is capable of being barred 

of by the method mentioned under the Quære laſt above- 

CY mentioned, As to the chattel Fs I think, the 

uſe limitation to the charity is void. | 

T5 

ble 


As to the RAY Quære, the principal part thereof re- and the See | 
the Þtes to a tenement not Rated in the Caſe, and for which * 
ike BY the teſtator William Marſh the ſon, together with John 
0 | Okell 


. 


Sir Twomas 
BooTL*'s 
Anſwer to the 
Third Ogre. 


To the Fifih 


. 27th November 1727, did demiſe, &c. to ſaid Marſh and 


- and affigns, for three lives, and the ſurvivor of them; and 


law. 


WILIS. 


Okell his partner, ſince the making the will of the 14 
November 1722, contracted with the mayor, bailiffs, and 
burgeſles, of Liverpool, for certain lands in Liverpool; 
and the mayor, bailiffs, &c. by leaſe made thereof, dated 


Okell, their executors, adminiſtrators, and aſſigns, the 
fame lands, to hold to them, their executors, adminiſtrators, 


from and after the death of the ſurvivor of them, for 
twenty-one years. This piece of land is now of great 
value, a great number of houſes being lately erected thereon 
by meſſ. Marſh and Okell, who entered into articles to pre- 
vent ſurvivorſhip. 


Max. MARSH's ſhare does not certainly go to the ſur- 
vivor, but remains part of his eſtate; but in what man- 
ner it is to go, is in part very difficult. As to the chattel 
part of the intereſt, viz. the term for twenty-one years, ſtat 
J think it clearly goes to the legatees; and I think the tor 
freehold part limited by the leaſe for lives being to the elle 
leſſees, their executors, &c. the ſame in like manner 


goes to the daughters and reſiduary legatees. But this is plact 


quite a new Caſe upon the late act of parliament con- the | 
cerning eſtates pur autre vie; and T do not think it a clear 
pon But my 42 6 is as above, 


I Do not apprehend, that the daughters can, by a re- give 
covery or otherwiſe, bar the ſubſequent remainders, or the 
heir at law, but upon failure of iſſue of the two daughters; Wi « 
and as no appointment has been made by the executors to b 
any Charitable uſes, the ſame will go to Henry as heir at 10 


1 APREHEND, at the daughters Sarah and Eliza- a. 
beth are entitled to theſe tenements, as their brothers Wil- 
liam and Thomas died in their father's life-time. | make 

I APPREHEND, 


/ 


S. 


— — 
- 
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LAPPREHEND, the daughters cannot diſpoſe of the 
ſeveral tracts of land contrary to the directions of the 
will. | | 


Qu£RES I, 2, 9, , and 10, not ſtated to the above 
Gentlemen. 

Bork the above Gentlemen, and mr. Pinfold, a ei- 
vilian in Doctors Commons, are of opinion, that the mi- 
mites or inſtructions for a new will cannot operate as 2 
will to revoke the will of 1722, nor have any effect as a 
will of the perſonal eſtate. 


eye of Barbadoes made his will there 20th October 

1724, and thereof conſtituted A. his executor of ſuch 
eſtate as he had in England, and appointed MH. his execu- 
tor and reſiduary legatee of all his eftate in Barbadoes or 
elſewhere, except in England. 

A CONSIDERABLE time before Jacob's death, Ifaac 
Fernandes Nunes, his correſpondent in England, had 
placed out ſeveral ſums of wy he had of Jacob's in 
the purchaſe of 1 1,000l. Eaſt India bonds, by Jacob's or- 
der; and A. was alſo, at Jacob's death, poſſeſſed of 1164]. 
South Sea annuities, and 500], South Sea annuities, be- 
longing to Jacob, making in the whole the ſum of 12,6641. 
in ban bonds and South Sea annuities. Jacob by his will 
gives as follows, (viz.) © I give to my ſon Iſaac, during 
« the term of his life, all the intereſt, money, profits, 
© 2nd produce, that ſhall be yearly raiſed, from the time 
© of my death, on the ſum of 2300l. ſterling that I now 
© have in the India Company, South Sea ſtock or annui- 
* ties in Great Britain, or is there placed out by my couſin 
© lac Fernandes Nunes, or my ſon Abraham in London; 
© and after his death, to his children. Item, I give to 
my grandſon Jacob 3100ol. ſterling money, which I now 
* have in the Eaſt India Company, South Sea ſtock or 


358 
Sir T. Boo r L 


Anſwer to the 
Sixth Quite. 


\ 
Cate 5. 


rocol. Bank 
ſtock, worth 

1 3701. being de- 
viſed hy Jacob 
of Barbadoes te 
his grand- 
daughters Leah 
and Rachel 3 
Whether each is 
entitled to a 
moiety of the 
ſame, or only 
to 500l. each to 
be raiſed there - 
out? and on a 
deficiency of 
aſſets, Whether 
Jacob's execu- 
tors can ſafely 
have a decree 
of the court of 
chancery, and 
in whoſe name 
the ſuit ſhould 
be ? On Jacob 
Valverde's 
bringing his bill 
in equity to 


compel the executors to pay 15201. for the uſe of his children— Whether the court. will not 
oth father give ſecurity to pay it over to his children? — Mr. MTMOTA's Opinion 


« annuities, 
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« antwities, and is placed out as aforeſaid, to be pal y 


thereof? or, To fo much Bank-ſtock as was the produce 


. it ſeems to me pretty plam, he intended to give the whole 


entitled to a moiety of the 10001. Bank ftock, and not to 


WILLS, 


my grandſon When he ſhall attain his age of twenty. ore 8 Pt 
years: and after this manner bequeaths 12,600], to fe. 10 ] 
veral perſons, making uſe in each bequeſt of the atore. I be 


faid words, „which I now have in the Eaſt India Con. 
< pany, South Sea ſtock or annuities, placed out as afore. dn 
© ſaid.” By this will Jacob diſpoſed of as follows (to wit): 
give to my grand-daughter Leah the ſum of 500, 
« ſterling money, being part of 1000l. ſterling which ny 
« fon A. hath already placed out on my account in the 
Bank of England, to be paid her at her age of eighteen,” 
And in like manner gives the other 500l. to another grand. Wi - 
yon. 2 named Rachel. The 1000l. Bank ſtock is worth x3 
1310l. n £4 
WILL the two grand-daughters, Leah and Rachel, each Abra 
be entitled to a moiety of ſaid 1000]. Bank ſtock, or only 
to the ſum of 5ool. ſterling a-piece, to be raiſed by ſale 


of 50ol. originally placed out by A. in purchaſe of fail 
Rock? - 1 


THE teſtator having deſcribed his Bank ftock, by 
calling it « 1000l. ſterling placed out in the Bank df 
« England,” and having given gool. ſterling, part thereof, 
to his grand-daughter Leah, and the other part to Rache|, 


between them: and I apprehend, that each of them will be 


500l. to be raiſed by ſale thereof. 


Jacos's debts here in England will exhauſt near 600. 
or 7ool. of the effects; fo that there will then remain u | 
the executors hands no more than about I 2,000. capita c 
in bonds and annuities ;z whereas Jacob has given av) By 
12,600l. Many of the legatees are under age, and fevers ü 
truſts are declared by the will; and 4. the executor 
willing and deſirous that the truſt in the will, and the pa” 


ment of the legacies, may be enforced, and he indemn- 


fied therein by a decree of the court of chancery ; and A 
Nunes, the other executor, declines proving the will, in | 
hath delivered over faid 11,0001. India bonds to A— 


NB. None of the legatees live in England, except 43 


the executor, and B. C and D. who are infants, Upo 


WILLS, 2339 

ud to "FA the whole of this Caſe, Is it proper or neceſſary 2. Quares 
one er As ſafety, to have a decree of the court of chancery ? 
0 ſe. WW fo, In whoſe name may the ſuit be brought? and, Muſt þ 
tore- WW be plaintiff or defendant ? and, May it fitly be brought | 
om. er Jacob the ſon of- Iſaac, who is in England, by his pro- 9 
= thin amy, againſt 4. and the other legatees ? x 
wit): | 1 
1 SEVERAL of the legatees being infants, and their Anſwers | al 
1 the WſWlegacies being given over in caſe of their deaths before hy 
en,” ¶ de fame became payable, and there being a deficiency of 1 
— ſets, excluſive of the principal legacies, to pay the debts | 

in England; I apprehend, it will be very adviſeable for un 
each WW Abraham Franco the executor to have a decree of the. in 
_ court of chancery for his direction and indemnity in exe- | 
Ha cuting the truſts of the will: and in order thereto, I bal 


think it will be moſt proper that a bill ſhould be brought 
zziinſt him by the teſtator's other children, and alſo all his 
erandchildren, as well thoſe that have legacies as thoſe to 


en legacies are given over, in caſe of the death of any 
* de infant legatees. 


4 — ͤ—4ä—ñ—ñ— — — ſ— ———— cw 4 — — — — 
. = — 4 
— a — 
— 


chel, . Tas teſtator hath given by his will 1 5 20l. in legacies 

hole to the children of his ſon-in-law Jacob Valverde, who are 

il be all infants, which by the will is directed to be paid to their 

father; but no time is fixed by the will for this payment; 

and he is to pay it over to them when at age or married. 

This Jacob Valverde is in very doubtful circumſtances, 

and there is good reaſon to believe, that if this money be 

600), did him, he will apply it towards paying his debts. | 

0. Ir the father brings his bill in equity againſt the exe- 3. Quare, 
pital WF eutot, to compel him to pay the 1520l. for the uſe of his . 
away children, Will not the court oblige the father to give ſe- 

ver cunty for his paying it over to his children, according to 

Yr is the directions of the will ? | | 
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mm- | APPREHEND, if it ſhall appear to the court that Anſwer. 
d acob Valverde is in low circumſtances, they will not 

4 cdceer his children's legacies to be paid to him, but to be 

t 4 nut out in the name of the executors, and ſome other 
70 wo a * 
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WILLS. 


truſtee or truſtees, till the children become entitled to g. 
ceive the fame. 


June 1, 1727. A W. MELMOTHy, 


Cast 8. 


TIMOTHY HARE, of the iſland of St. Chriſtopher's 
Whether - 5 eſq. being ſeiſed in fee of ſeveral lands and tenements 
— 4 in the ſaid iſland and in Nevis, and in other places, and 
are entitled to alſo poſſeſſed of a large perſonal eſtate, did, ſome time be- 
the whole ſur- fore his death, make his laſt will and teſtament in writing, 


plus of his Per- -< follows, viz. 
— ya Þy GI the name of God, Amen. I Timothy Hare, of 


or otherwiſe for © the iſland of Saint Chriftopher's, being of ſound mind 
T. E. and other « and underſtanding, thanks be gion to Almighty God, 
uſes therein i- « Jo make and ordain this my laſt will and teſtament in 
_— veg * * uriting in manner following: rrp is to ſay) I do, in 
F 
iſed to , 
— « and hereby revoking and annulling all former and other 
How — will and wills by me made, do diſpoſe of my worldy 
dess perten © affairs in manner following. Imprimir, 1 give and be- 
— 2 Whe- © queath unto the honourable William Mathews, eſq. 
ther they ze © heutenant-general of all his * Leeward Iſlands 
3 * 
1 „in America, the ſum of 100l. ſterling; unto the 

5 8 4 nourable John Willett, of the iſland faid, eſq. 100l. 
Abe . © ſterling; unto John Pogſon, of the ſaid iſland, eſq. 50). 
— « fterling. Item, I give and bequeath unto my beloved 
ing it 3 .? friend mrs. Margaret whe 2-1 who now lives oe — 

If the refiduary « the ſum of 10, Coo lb. of Muſcovado ſugar, to be pa 
—— cc her, ſoon after * deceaſe, at the om of fr Rb 

Ratute of © Item, I give and bequeath more unto argar 
— « Taylor the profits, uſe, ſervice, and occupation, of 


| Whether S. T. « the negroes following, (viz.) a houſe-negro woman 
a= cre NP « named Betty Vaughan, and her three children, Sarah, 


to a ſhare ?—The- ſeveral Or tx tons of Mr. SznJLANT WarrTaxEr, Mr. SERJEANT 
C4Aarr-LiLi, and Sir PuII Ir Yoars, thereupon, 
; ce Pocker, 


WILLS, 


h. ( Pockey, and Timothy Taylor, a mulatto girl named 

« Nancy, and a negro girl named Abigail, to poſſeſs the 

« faid negroes and mulatto during her life; and after her 

1 « deceaſe, the ſaid negroes and their iſſue, or ſo many of 
8 « them as ſhall be then living, ſhall be returned to m 

«executors or reſiduary legatee hereinafter mentioned. 

a] do alſo give and deviſe more unto the faid Margaret 

« Taylor, all the houſes which are now building by Jaſper 

« Thomas, free negro, on a certain piece of land in Baſſe- 

« Terre-1 own, bounded to the eaſtward with the common 

« ſtreet, to the ſouthward with lands now in the poſſeſſion of 

« Lieutenant Charles Lownds, to the northward with land 

« of mrs. Elizabeth Cleare, to the weſtward with the back 

a ftreet which joins with the houſe I live in, to poſſeſs and 

1 « enjoy the aforeſaid houſes when finiſhed, with all the 

« rents and profits of the fame, during her life; and 
4 after her deceaſe, the houſes which ſhall be ſtandin 

Ki «on the aforeſaid ground to be peaceably and quietly 

: & u delivered up, with all the land bounded as before- men- 

50 © tioned, unto my executor or reſiduary legatee; which 

of « houſes and land, if delivered up as before is mentioned, 

* « ſhall be in full of all demands from the executors to the 

od « eſtate of the ſaid Margaret Taylor. I do further give 

« to the faid Margaret Taylor fix filver ſpoons and forks, 
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l i tea- ſpoons and — one half of all my pewter that is | 
- v uſed about my houſe, with one half of my table and bed | 
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. © linen; one dozen of chairs, four pillows and a counter- 

4 pane, and a ſet of curtains for a bed; two iron pots, 
0 * one iron ſpit, and a waſhing kettle ; a ſorrel-horſe which 
0 © ſhe uſeth to ride, and one new ſide-ſaddle; a walnut- tree 
0 * table and looking-glaſs. Item, I give, deviſe, and be- 
oy * queath, unto my nephew Henry Earle three negroes, 
* VIZ, a young negro-man named Jo or Job, a houſe-negro 
of *woman Black Betty, a negro wm named Billy, who now 
ol © looks after the cows, my ri ing-horſe, with ſaddle 
** © holſters piſtols and ſilver-hilted ſword, all the remain- 
" Ling part of my houſehold goods and houſchold plate, 
10 "and an annuity or yearly ſum of 200l. current money 

* of this iſland, to be paid yearly during his life, by my 
5 Nephew Timoth Earle, or his heirs, or whatſoever 
of perſon who ſhall, by virtue of this my will, be 
an 
th, 
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« ſeiſed of my real eſtate hereinafter deviſed, upon 
| condition that the ſaid Henry Earle ſhall, upon 
reaſonable requeſt of my executors, within ſix 
months after my deceaſe, upon conſideration of the afore- 


Ty A a 3 , 6« laid 


= 


WILLY, 


& ſaid annuity, &c. aſſign, transfer, or convey, by leaſe and 
„ releaſe, 1 other I act =. 1. the lay, 
| “ all the right, title, and intereſt, which he the ſaid H 
=. “ Earle hath to grant of lands in Baſſe-Terre Quarter, 
tt commonly called La Garrique's Plantation: and alſo to: 
“grant he holds jointly with myſelf of a plantation nex 
« Cayenne Hill, commonly called Ogee's Plantation: 
_ < Provided alſo, and my will is, that the faid Henry Fark 
« ſhall, for two years after my deceaſe, aſſiſt my executor 
« to write out, ſettle, and prove, all my accounts depending 
« in Nevis or this iſland ; which if he refuſes to do as far 
| © as ſhall be reaſonably in his power, then the legacy or 
« annuity hereby given ſhall be void. Item, I give and 
- A « bequeath unto Charles and Elizabeth Barrow, the fon 
1 : « and daughter of mr. Charles and m daughter-in-lay 
_ « mrs, Elizabeth Barrow deceaſed, the ſum of 501. ſterling, 
MX ©« to be paid at the diſcretion of my executors. I give 
and bequeath unto my ſiſters Ruth, Joan, and Mary, 
all living in or near Plymauth, in the county of Devon, 
« to each of them 10]. ſterling; to my {iſter Joan 
daughter the ſum of Fol. — Item, I give, be- 
de queath, and deviſe, all my lands, tenements, and here- 
* ditaments in Nevis, or any other part of the world, to T 
« my nephew Timothy Earle, of Totneſs, in the county and 
« of Devon, and to the heirs of his body lawfully to be ot 
| {© begotten; and for want or default of ſuch iſſue, then > 
give. and deviſe the ſame unto Timothy Nicholls, fon of V 
0 8 Nicholls, by his wife Suſan, now living in the 
e Plymouth, and to the heirs of his body lawfully to be © 
s begotten ; and for want of ſuch iſſue, then 1 give and ja 
: t devife the ſame unto Clement Nicholls, the brother df in 
__ (A the faid Timothy, and to the heirs of his body lawfully 15 
| I to be begotten; and for want of ſuch iſſue, then I give Þ 
* and deviſe the fame unto Henry Nicholls, the brother 


a3 * 


2 of the ſaid Timothy and Clement, and to the heirs of bu 
FRY « his body; and for default of ſuch iſſue, then I give and 


pr 

3 . « deviſe the ſame unto. the pariſh of Brent, to build a a 
e free-ſchool, and for the maintenance of a free-ſchoo|, a 

E to teach as many ſcholars to read and write as far 2s my ; 


« friends the honourable John Willett, of the aforeſad 
& iſland, eſq. and captain John Po of the ſaid iſland - 
& eſq. executors of this my laſt will. And I deviſe unto 
them the care and guardianſhip'of my nephew Timothy 

- © Earle; and wie the care and management of all the 


« eſtate 


* eftate will reach. i I make and ordain my dear 


1 


* WILLS, 


s eſtate given unto him by this my will, until he attain 
a his age of twenty-one years, with power to make leaſes 
u of all or any part of my real eſtate during the term 
u zforefaid. And I further recommend it to and impower 
«my aforeſaid executors to purchaſe all ſuch lands in the 
«town of Baſſe-Terre, or elſewhere, in the diviſion whereof 
am now poſleſſed, whenſoever his Sacred Majeſt 
« ſhall declare his pleaſure for the diſpoſal of the — 
nds, or any other eſtate which they ſhall” think con- 
« yenient, I give and deyiſe to them, or the ſurvivor of 
& them, all ſuch ſum and ſums of money, to be raiſed out 
«of my whole eſtate, as ſhall be neceſſary or ſufficient 
to pay the aforeſaid purchaſes : Provided always, and 
«my will and defire is, that the ſaid eſtate or eſtates 
ar * purchaſed ſhall be ſettled and conveyed, by good 
« advice in the law, to my aforeſaid nephew, with the 
u aforeſaid limitations and remainders as my real eſtate 
« by this my will is deviſed, In witneſs whereof, &c. 
& bth day of April, Anno Domini 1723. | 

« TIMOTHY HARE.” 


Taz will is all of the teſtator's own hand-writing, 
and was ſigned and duly executed by him in the preſence 
of three witneſſes; and he died without revoking or alter- 
ing it. 

We are apprehenſive, that the intent and meaning of 
the ſaid teſtator was to give the ſurplus of his perſonal 
eſtate to the ſaid Timothy Earle his nephew; and the 


in his eſcritoir a rough draft of a will of his own hand- 
writing to the fame purport as the preſent will, but not 
igned or ſealed, in which the teſtator gave all the ſurplus 
of his perſonal eſtate to his nephew Timothy Earle: 


preſent will in expreſs words who ſhould have the ſurplus 
of his perſonal eſtate, but only that he gave and deviſed 
to his executors all ſuch ſums of money, to be raiſed 
out, of his whole eſtate, as ſhould be neceſſary and 
lufficient for the purpoſes mentioned in the ſaid will; 


of the teſtator's perſonal eſtate is well deviſed to the exe- 
Cutors ? and, If they are thereby fully entitled to receive 


ands, or otherwiſe, as directed 


y the will for the benefit 
%a a4 - 0 


rather, for that after the teſtator's death there was found 


but the teſtator not having declared his intention in the 


WHETHER, as the will is worded, the whole ſurplus | 


the ſame, and diſpoſe of and x it out in the purchaſe of 
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SERJEANT 
Wurraxrx, 


of his whole eſtate as ſhall be neceſſary and ſufficient to 


$1n Puri 
Von xt, Attor- 


mey- General, 


22d April, 


1725. 


| that his executors ſhould have the ſurplus of his perſonal 


* 


worre? 


; 
t 
| eſtate, in truſt to be laid out in lands to be ſettled to the i 
| 


WILLS. 


ofthe faid Timothy Earle, and ſuch other uſes as Imi 1 


ON peruſal of a copy of this will, as well as this 
Caſe, I am of opinion, that the ſurplus of the perſo- 


nal eſtate, after the ſaid ſpecific and pecuniary legacies i * 


are paid, is well given to the executors, to be by then fl K 
laid out for the purchaſe of lands deſcribed in the will of nd 
which the teſtator was poſſefied} or any other eſtate they be 

ſhall think convenient; and the rather, becauſe of the wb 
directions in the will to raiſe all ſuch ſums of money out {ors 


pay for the aforeſaid purchaſes ; and this the reſiduary 
part or ſurplus of the teſtator is diſpoſed of, and muſt be 
applied for ſuch purchaſes; and thereby a ſettlement 
being made, Timothy Earle will be the reſiduary legatee, 


THE will is unſkilfully and defectively penned. But 
I am of opinion, that conſidering the whole together, 
it is ſufficient to paſs the ſurplus of the teſtator's perſonal 
eftate. The bare nominating mr. Willett and captain Pog- 
ſon to be executors, in point of law veſts the whole perſonal 
eſtate in them; and the latter clauſe, giving the exe- 
cutors an unlimited power to purchaſe ſuch lands as they 
ſhould ſee convenient, and afterwards bequeathing to 
them all ſuch ſums of money, to be raiſed out of his whole 
eſtate, as ſhould be ſufficient to pay for the aforeſaid 
purchaſe, is, I think, a plain declaration of his intent, 


uſes mentioned in the will. 


Ix the ſurplus of the teſtator's perſonal eſtate is not 
legally deviſed to the executors by the faid will, for the | 


purpoſes therein mentioned, Who then is entitled to the 


ſurplus thereof, the teſtacor having three ſiſters, to whom 
be has given 10], a-piece by his will; by which it is 


reaſonable to believe he did not intend to give them any 


LAM 
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1 AM of opinion, that the ſurplus of reſiduary part S 4 


o the teſtator's perſonal eſtate is given to the executors, 
for the purpoſes therein mentioned; and if it had not, 
the brothers and ſiſters of the ſaid teſtator have, and if 


WHITAKLLIHS 


any of them are dead the children of ſuch brother or ſiſter 


Jeceaſed will be entitled likewiſe, though the teſtator 
had given them legacies. But I am of opinion, here can 
de no diſtribution z the ſurplus or reſiduary part is 
to be applied in purchaſe of lands, according to the teſta- 
tor's will. 


IF the ſurplus of the perſonal eſtate be well deviſed, 
3] conceive it is, this queſtion is out of the caſe; but if 
it was not well deviſed, then I conceive, it would belong 
to the teſtator's three ſiſters, and the children of any bro- 


ther or ſiſter who are dead, the executors having particular 


legacies given them by the will. 


Is what manner muſt the executors act as to the 
perſonal eſtate of the ſaid teſtator? May the executors 


take upon them the execution of tne ſaid will, as to any 
and what part of the perſonal eſtate? or, Muſt admi- 
nitration of the whole perſonal eſtate be committed to the 
teſtator's three ſiſters, and the fame diſtributed amongſt 
_ or who elſe ? or, Who may make ſuch diſtribu- 
fon 

THE executors are to pay and deliver the ſpecific and 
pecuniary legacies ; and after all paid and delivered, 
to apply the ſurplus and reſiduary part of the teſtator's 
perſonal eſtate in purchaſing lands according to the teſta- 
tors will. And ſuppoſing a diſtribution was to have 
been made of this reſduum or ſurplus, which, I am of 


Mr. Ar ros 
NEY-· GENE · 
RAL. 


3. Quaxe, 


Sr RMA 
Walrak ts. 


opinion, is not to be done, yet no letters of adminiſtration 


ve to be taken out, but the executors would be obliged 
to make ſuch diſtribution; which now, on the whole 
contents of the will, I am of opinion, is not to be done, 
hut to be applied in purchaſing lands, 


IF 


Mr. ATTeor- 
t. 


} 
$ 
1 
+ 
! 
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IF the executors intend to take on them the execute. 
ſhip, and act in the truſt, they muſt prove the will, and 
poſſeſs themſelves of the whole perſonal eſtate, as they ar 
entitled to do by law, ſubject to the debts, legacies, and 
truſts, mentioned in the will. No adminiſtration, unless 
the executors renounce the executorſhip. 


EDWARD WHITAKER, 
PHILIP YORKE, 
/ 


INE * — — * 


ADDITIONAL CASE, being a LET TIR from one of 
| Mr. Hart's Executors. 


CSIR. * 


« I AM glad to hear that Timothy Earle is like to have 
„ the whole eſtate. It will fave the executors much 
4 trouble. I am ſenſible mr, Hare deſigned him all; yet 
« I ſomewhat doubt whether ſerjeant Whitaker was 
5 appriſed of the circumſtances of mr, Hare's eftate, 
He was poſſeſſed of two hundred acres cf French land, 
« of which, at the time of making his will, he was only 
< tenant at will; but theſe lands were ſtocked with two 
4 hundred negroes, cattle, horſes, and all neceſſary utenſils 
for ſugar-making, which were always deemed perſonal 
& eſtate. And I am perſuaded, that the clauſe in mr. Hare's 
will had regard or meant only to provide for the purchaſe 
« of thoſe two hundred acres he was poſſeſſed of. If 
« difappointed of thoſe two hundred acres, as we did not 
* then know upon what footing thoſe lands might be 
« fold, then we were to purchaſe fuch another eſtate tq 
« employ the negroes and ſtock on; but he could not mean 
<« to veſt his whole perſonal eſtate into a real one; becaule 
u his negroes, cattle, and all moveables, were deemed pan 
4 of his perſonal eſtate, and he could not pothbly mean to 
* ſell them to purchaſe lands with; for naked lands here, 
tc without negroes, &c. bring in little advantage: beſides 


his other chattels, debts, &c. will amount to 10,000) 


& or more, this country money; and it is not poſſible or 
- < praQticable here to lay out that ſum, or the tenth pat! 
« of it, in lands. I could gladly know ſerjeant Whitaker 


& further opinion, If we that are the executors are 2 


2. & 


els 
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& hound to veſt all the perſonal eſtate into land, or if we 


u can be acquitted by paying it to mr. Timothy Earle? 
« for it would be the work of our whole lives, and per- 


« haps of another generation, to get land for ſuch a ſum.” 


THE above-mentioned circumſtances (though they are S:z3zanr 
yery material as to the conduct of the executors) yet do W 
not vary me from my former Opinion as to the veſting 
the eſtate, both real and perſonal, in mr, Timothy Earle, 
The teſtator by his will plainly intends an eſtate tail, 
with remainders over; and the eſtate tail in the lands 
to be purchaſed is to be limited to mr. Timothy Earle ; 
and the remainders over are in his power, to bar and dock _ 
his eſtate tail and remainders over; and that being ſo, 
it is but a vain thing to purchaſe lands and convey them 
to Timothy Earle, with remainders as in the will, when 
the next moment Timothy Earle can by a recovery 
bar the eſtate tail and remainders over, and ſell or give 
the eſtate in land away how and to whom he pleaſes ; 
therefore when mr, Earle comes of age, and can diſcharge 
the- executors, they may ſafely deliver up the truſt eſtate, 
both real and perſonal, to him. And as to the ſtock or 
negroes, and the like, which are on the plantation, they 
need not be difpoſed of, but continue on the plantation at 
the will and pleaſure of Timothy Earle; and the executors 
need not concern themſelves ; nor indeed, according ag 
the will is to be conſtrued, ſhould they take any of the 
ſtock off the plantation fo diſpoſe thercof, and therewith 
to purchaſe lands. Therefore, on the whole matter, I 
alviſe the executors, firſt, to ſee the pecuniary legacies paid 
to ſuch legatees as were alive at the time of the teſtator's 
death; for ſuch legatees as died before, their's are lapſed 
egacies, and belong to the executors in truſt for Timothy 
Earle, The next care will be, that the executors not only 
procure for Henry Earle the proviſion that is made for 
him, and the legacies to be ſecured and paid, but that 

| Henry 


— 
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Henry Earle do in all reſpects perform the conditions 
ſpecified and annexed to the legacies and gifts made hy 
the teſtator's will. And theſe things done, and all the 
debts and legacies paid as above-mentioned, a full and fair WW prope! 
5 account being made, the executors may ſafely deliver up to Milf ccou 
Timothy Earle, and aſſign to him all the remaining part vil, 
of the teſtator's eſtate, and to be diſcharged of their truſt ; Md ki 
and need not veſt any of the teſtator's perſonal eſtate in Wi efate 


purchaſing lands. he co 

4th September 1728. EDWARD WHITAKER - 

| | and t 

Mr. Ax ros THE circumſtances in the AppITIONAL CASE in m in 
_— ** apprehenſion make a difference in the determination of 


the principal queſtion, and may have a conſiderable in- 
fluence in the conſtruction of this will; for. they ſeem to 
point out the intention of the teſtator to be, that his 
executors {ſhould purchaſe lands in the diviſion of Baſſe- 
Terre, whereof he was poſſeſſed when they ſhould be offered 
to fale; or if thoſe lands could not be purchaſed, then any 
other eſtate of near cqual value to the former ; for I think, 


the ſubſequent words, © any other eſtate which they ſhall Wil #9 
« think convenient,” may in point of valuc be properly 

reſtrained: by the precedent words, which deſcribe the 

eſtate originally in the view of the teſtator to be purchaſed, 1 
The conſequence of this will be, that the whole ſurplus * 
of the perſonal eſtate is not to be laid out in land, but only ( 
fo much thereof as will purchaſe ſuch an eſtate as is before = 
deſcribed; and in that caſe, as the executors have particular lat 
legacies given to them, the reſidue of the perſonal eſtate if 
ought to be conſidered as undifpoſed, and to be equally the 
divided amongft the teſtator's ſiſters, and the children of d. 
any brother or fiſtey who is dead, according to the ſtatute FF 
for ſettling inteſtates eſtates, unleſs there be ſome Act of e 
Aſſembly. in the iſland directing the particular manner of Wil 
2 intzſtates eſtates, This being a queſtion of he 


ſome 


WILLS, 


ume value as well as difficulty, I think it adviſcable for the 
executors to take the direction of a court of chancery 
thereupon, before they diſpoſe of the eſtate; which may be 
properly had, upon a bill brought againſt them for an 
«count of the eſtate and performances of the truſts of the 
vill, making Timothy Earle the nephew and the next 
of kin parties thereto. As to ſo much of the perſonal 
fate as is directed to be laid out in land, whether it ſhall 
ke conſtrued to compriſe the whole, or only part of the 
ſurplus, I am of opinion, that the ſame muſt be laid 
out in land, and ſettled to the uſes mentioned in the will, 


ud that the executors will not be juſtified in paying it 


into the hands of Timothy Earle the nephew : for it has 
been determined in the court of chancery, that all perſons 
in remainder ought to have their chance for the eſtate, 
ſnce the firſt tenant in tail may poſſibly die without 
fue, or before he may have it in his own power to bar 
the entaill; which reaſon holds ſtrongly in the Leeward 
lands, there being no method of ſuffering common reco- 
renies there. : 


29th November 1728. P. YOREE. 


M B. Tat faid Timothy Earle hath now attained 
lis age of twenty-one years. 


To the FIR SH QuesT10N. If the draft of the will found 
in the teſtator's eſcritoir has any date, and appears to be 
hier in time than the will before ſtated ; then, L apprehend, 
If the will under conſideration ſhall be deemed not to carry 
de reoſcuum of the perſonal eſtate, the ſaid draft being all 
df the teſtator's own hand-writing, and not being contra- 
Wtory.to the will, but conſiſtent with it, may have the 
tifedt of a codicil, ſo as to give the re/iduum to his nephew 
mr. Timothy Earle; but if it has no date, or is dated 
before the preſent will, then the ſame muſt be taken to be 


revoked, 


Mr. Sxajnant 
CuaryPELL Of 
both Caſes. 


366 _ wits: 
' revoked, and cannot be of any conſequence in this caſe, lr: 
as I conceive. 5 : | 
I nave peruſed and conſidered the will, and the many 
circumſtances relating thereto; and am of opinion, that 
WH | the refiduum of the teſtator's perſonal eſtate is thereby wel 
p veſted in the executors, to be by them laid out in the 


| T 

purchaſe of lands of inheritance in the Leeward Iſlands, WW viz. t 

or elſewhere within his majeſty's dominions, if conve. udo 

nient purchaſes are not there to be found; which eſtates, 1 

: when purchaſed, muſt and are to be ſettled upon the (aid T 

| Timothy Earle, with like remainders as in the-will, But ther 
= as this matter is liable to fome doubt, I think it adviſe £ 
able that the directions of a court of equity ſhould be firk * 

1 had, for Ty of the executors. 5 

© Anfwertothe IF the ſurplus ſhall be adjudged not to be diſpoſed a wt. 
— by che will, the ſame muſt be applied according to the * 
ſtatute of diſtributions, (viz.) amongſt the next of kin an 

of the teſtator in equal degree, who I underſtand are his 2 

three ſiſters and his half-ſiſter. 5 

g | 

May 29, 1729. Wu. CHAPPELL. a 

of « 

— cor 

: lan 

ADDITIONAL CASE. \ 

| : pe 

Abena Cafe. THAT there is now living Suſan Trickett, a bal. in 


fiſter by the father's fide to mr. Timothy Hare deceaſeb H 
who, at the teſtator's death, had two ſons and one daughter 1 
living, (via.) Clement Nicholls, Henry Nicholls, and 

Sarah Nicholls. That the ſaid Clement and Henry Nichols of 


are both named in the faid teſtator's will, and the eſtate ler 
ſettled upon them after the deceaſe of mr. Timothy Earle, n 

and Henry Earle his brother, upon their dying without iſut* 
but the faid Suſan Trickett, or her daughter Sarah, has 


nothing left them, nor are mentioned in the wil. 5 W 
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1s any part of the teſtator's perſonal eſtate is to be di- Quare. 
ned according to the ſtatute of diſtributions of inteſtates 

fates, it is apprehended, that the ſaid Suſan Trickett, the 

MfGfter by the father's ſide, will be entitled to a ſhare : 
thereof ; a if ſhe ſhould happen to die, her daughter Sa- 

nh will be entitled to it in her mother's right, if not in 

ter brothers likewiſe. | 

"Tax faid mr. Hare had no brother, and but four ſiſters, 

ri, three own ſiſters, to whom he hath given 10). a-piece, 

ind one half-ſiſter, the ſaid Suſan Trickett, and they are all 


four living. 
aid THE will of mr. Timothy Hare, late of St. Chriſto- sesftanr 
6 dere and who died there, being laid before me again, Sat. Or- 
neo conſider whether the refidue of the teſtator's perſonal xiox. 
ft eſtate undiſpoſed of, or ſuppoſed not to be expreſsly diſ- 

poſed of by his will, is equally to be divided amongſt the 


1 of teſtator's ſiſters, and the children of ſuch brothers or ſiſters 

+. re dead, according to the ſtatute for ſettling inteſtates 
kin (tes; and it being repreſented to me, that the teſtator 
11s BY ©: 10 other ſiſters but thoſe named in the will, and Su- 
fannah Trickett, mother of Clement and Henry Nicholls, 
(eviſees in remainder, in the teſtator's will, of the lands 
therein mentioned ; and that the teſtator had no brother : 
On conſideration of this will, in its ſeveral points, I am 
opinion, that the reſiduary part is not to be divided ac- 
cording to the ſtatute, but to be applied in purchaſe of 
lands, according to my former Opinion. | | 

Ir is remarkable, that by this will of the teſtator, in his 
ſpecific legacies of the profits and ſervice of the negroes 


half. inthe will deſcribed, the teſtator directs, that thoſe negroes 
— and their iſſue ſhall be returned to his executors, or reſi- 
"and waty legatee thereinafter mentioned; ſo that by that part 
chollsſ of the will the teſtator points out and intends a reſiduary 
ls legatee : and then it muſt be conſidered, whether there be 
ſue: uy ſuch by conſtruction, or implied or expreſſed. 


have 
Ir 


. Tarn after a deviſe of ſome lands to Margaret Taylor, 
Mo is the legatee of the negroes aforeſaid (for her life), 
he 


WILLS. 


be Atects, that after her deceaſe theſe deviſed premiceg 
ſhall be quietly delivered up to his executors, or refdy. 
legatee. So here is plainly the intent of the teſtator te 
diſpoſe of the reſidue of his eſtate by his will, and to hay 
a reſiduary legatee. 

Ix another part of this will, the teſtator gives an an- 
nuity to Henry Earle. The teſtator directs it to be paid him 
yearly, during his life, by his the teſtator's nephew, Ti. 
mothy Earle, or his heirs, or by whatever perſon who 

hall be ſeiſed by virtue of the will of the teſtator's eſtate 
thereby deviſed. This part of the will, I think, does 
prove the teſtator at leaſt intended Timothy Earle to be 
his reſiduary legatee; eſpecially conſidering what is further 
contained in this will, © in order to buy land for the bene- 
fit of Timothy Earle, who is brother to this Henry 
A 
-- THEN by this will the teſtator gives pecuniary legacies 
to three of his ſiſters, Ruth, Joan, and Mary; ſo that the 
teſtator by his will intends them no more. And though 
-he does. not give his ſiſter Suſannah any legacy, yet he li- 
-mits a remainder in tail to two of her ſons, Clement and 
Henry Nicholls, in default of iflue of Timothy Earle, the 
Arſt deviſee in tail: fo that the teſtator could not forget his 
ſiſter Suſannah, mother of theſe two. 
AFTER theſe pecuniary legacies to his ſiſters and others, 
which he expreſsly mentions in his will, then there is a 
deviſe to Timothy Earle in theſe words, ( Viz) Iten, 
<« I give and bequeath and deviſe all my lands, tenements, 
A and hereditaments, in Nevis, or any other part cf the 
world, to my nephew Timothy Earle, fon,” &c. © and 
« to the heirs of his body lawfully to be begotten; with 
cc remainders over in tail to others.” So that on ther 
parts of the will already taken notice of, Timothy Earl 
may be plainly taken and intended to be the refiduary le- 


Ae of the perſonal eſtate, or cgſtui que truſt Po 
when 


: 


FN. N = 2&6 F 
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when theſe parts of the will come to be conſidered with 
what follows therein. 

Tux ſubſequent words and deviſes and diſpoſitions of 
the teftator's eſtate, when conſidered, will not make 
againſt but for this conſtruction, and, joining all the parts 
of the will together, enforces this conſtruction. When 
the teſtator hath, by his will, given all his lands, tene« 
ments, and hereditaments, in Nevis, or in any other part 
of the world, to his nephew Timothy Earle, in tail ; and 
by the fame will afterwards directs his executors, in the 
manner mentioned in the will, to purchaſe lands to the 
like uſes; and goes further, © gives the care and 
« ovardianſhip of his nephew Timothy Earle, and the 
& care and management of all his eſtate given unto him by 
Chis will;“ it is not faid, © therein-before given by his 
«yill,” or any other words to confine or reſtrain, or 
deſcribe any particular eſtate or eſtates before given by 
the will, or any former deviſe or legacy, but thus—< the 
« care and management of all the eſtate given unto him 
© by this my will, until he attain,” &. and this is with 
power to make leaſes, &c. Now this is not to be con- 
fined or reſtrained to the former deviſes of the lands the 
teſtator was ſeiſed of, but relates to and is a direction as 
to ſuch lands as ſhould be purchaſed according to the di- 
reion of the teſtator's will; and then in the teſtator's 
will are theſe words, (viz.) « And further I recommend 

uit and impower my executors to purchaſe all ſueh lands 
“in the town of Baſleterre, or elſewhere in that diviſion, 
u whereof I am now poſſeſſed, whenever his majeſty, &c. 
* ſhall declare his pleaſure for the diſpoſal of the French 
© lands, or any other eſtate which they ſhall think conve- 
* neat.” 1 am of opinion, that when the teſtator has 
given the executors ſuch a diſcretionary and large power, 
and in the former part of his will has deviſed to Timothy 
Earle all his lands in Nevis, or any other part of the 

Vol. II. B b world, 


world, it will be a hard and a ſtrange conſtruction to cor. 
fine and reſtrain this diſcretionary power of the executon 


only to theſe French lands or St. Chriſtopher's, when the to T 
teſtator's will has not done it, but left it at large: and it 


will be as hard, by the circumſtances mentioned in the may 
additional Caſe ſent by the executors to England, and to © n 
be proved as matter debors and out of the will, to „bor f 


that the reſiduary part of the teſtator's eſtate is not to be cour 
veſted in lands, and that in any part of the world, pared WW if 
of the dominions of his majeſtys crown. But then, the Wl ..; 

teftator by his will directs, that the ſaid tefſtator's eſtate 
or eſtates, © when purchaſed, ſhall be ſettled on my afore- 
tc ſaid fiephew, with the aforeſaid limitations and remain: 

de ders as my real eſtate by this my will is deviſed.” $6 
Aut if the win is eo govern und bew the intent of the tel. 
tor, here is another proof that Timothy Earle is the refi. 
duary legatee intended by this will. And I think, thek 
additional matters ſuggeſted by the laſt Caſe ſent to Eng- 
land, are not to be admitted as ingredients to explain this 
O the peruſal of the whole will, and conſidering the 
parts above-mentioned, I am of opinion, the refiduary 
part of the teſtator's perſonal eſtate is not to be diſtributed 
according to the ſtatute Car. 2. for ſettling inteſtates eſtates, 
but to be applied as already mentioned. As to the lands of 
which dhe teſtator died ſeiſed, and deviſed to Timothy 
Earle th tail, with remainders over, I am of opinion, he 
may bar and dock this eſtate tail; and theſe remainders; 
and by a deed leading the uſes of a recovery for that pur- 
poſe limit an eſtate in fee to himſelf; and ſuch recoveries 
ire often ſuffered in the Common Pleas by laying of lands 
ih dme pariſh or vill in Middleſex, ſuppoſing there 
is no other method by the laws of the plantation directed, 
as I believe there is not either in St. Chriſtopher's or 


Nevis. 
6 As 


n. 


WILLS, 7 


As to the lands to be purchaſed, I think it a vain thing 
far the executors to purchaſe lands, and to convey them 
to Aen. Earle in tail, with remainders over, when he, 

any other remainder- man, when tenant in poſſeſſion, 
C = and dock ſuch eſtate- tail and remainders. Indeed, 
on marriage-ſettlements, or family-ſettlements, or articles 
for ſuch, and to apply truſt-money for ſuch purpoſes, a 
court of equity may have decreed, on circumſtances, ſuch 
truſts to be ſpecifically executed, and lands to be purchaſed 
and ſettled for ſuch eſtate tail, with remainders over : but 
s this Caſe is; when the firſt tenant in tail is of full 
aye, he can the next moment the conveyance is made to 
him bar and dock the remainders, as well as his eſtate tail: 
Þ that it is aſking for a decree which in ſuch caſe would 
de immediately rendered uſeleſs. But however, and be 
that as it will, I am of opinion, that the reſiduary part of 
the teſtafor' s perſonal eſtate belongs to the executors and 
Timothy Earle as ce/tui que truſt, and that no diſtribution 
vught to be made thereof to ay of the other kindred of 
the teſtator by virtue or colour of the ſtatute for ſettling 
inteftates Aae, or f other n whatſoever. 


* I ne 


Wir! 


bw. WHITAKER. 


I HAVE conſidered mr. ſerjeant Whitaker's Opinion, 
vith his arguments ſupporting it, dated 17th January 
1728-9, but cannot find ſufficient reaſon therein to depart 
from my former Opinion above written; and I ſtill think 
it moſt adviſeable for the executors to take the directions 
of a court of equity in the manner pointed at above. 


Afri 4, 1729. A P. YORKE, 
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pion 4 fee. 8 
d brio. of Mr; Cox, eee OP es 


re. | Can H. B. now ſurrender his contingent remainder to 
the uſe of his will? and, Will ſueh furrender, without 


admittance, operate to bar the heir at law ? 


Anſwer, HAD G. B. the ſon been only tenant for life, remaindet 
to the ſaid H. B. in fee, then the admiffion of the ſon for 
his life would, in conſtruction of law, have been the ad- 
miffion of the father alſo to the remainder in fee ; but not 
to prejudice the lord of his fine due in ſuch caſe by the 
cuſtom of the manor : and in ſuch caſe the father might, 
without any other admiſſion, ſurrender his remainder to the 
uſe of his will, and then diſpoſe of the ſame by his will; 
for the eſtate for life and remainder in fee make but one 

| ous tor Bis. p Bok a en dy berg I's poink 


g * Xe 


7 pemowe A Ibn det further: the ſon iu not 
barely tenant for life, but tenant in tall 10 him and the 
bens el nus hody, which is an eftate of inheritance (tough 
in tail), and may continue for ever: and though upon 
ſearch I do not find this point at any time adjudged by the 
court, yet L incline in my Opinion, that the admiſhon of 
edn fuel — — — 
remainder ;' fo that be may no-ſurtender the reniainder, fi 
ati of fic of his ſon, to the uſe of his will, and then 
make a will thereof; for the father's. remainder, 'though 
expectunt upon the ſon's eſtate tail, is as much 2 remain» 
der as if the Ton had only an eſtate for tis life; und hit it 
hikes but one cftate for dis purpoſe, as fully as where 
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| the remainder is good, and paſſeth by the livery and ſeiſin 


made only to the tenant in tail. But the Caſe not having 
been judicially determined (that I know of), if the lord 
gill accept a very ſmall ſum to admit the father actually 
u the remainder, it is adviſeable to give it, and the father to 
frrender to the uſe of his will, or to the uſe of whom he 
pleaſes : but if the ſon lives to twenty-one, Kapadia all 


„ene. 
1729. 55 JA. COX, 
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Tuns onen may now be relied upon. 


bs Titles « Corruorws,” and „ SURRENDER of 
6 CoprfoLDs,”. 
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Car ro. 
7 Wa admitted i in oe, under the will of G. B. his fa- 13. Dec. 166 f. 
ther- in- law, to one copyhold meſſuage, with the 
wpurtenances, in K. holden of the ſaid manor, and 5 
rendered the fame to the uſe of his will. — — 


eoprbold eſtates, firſt duly ſurrendered for that purpoſe, and FO. afterwards married 


=The Ori nion of Mr. FaraxERLEY, Whether under the circumſtances of the ſollow- 
ing Caſe the marriage was a revocation of the will ? tn 


Tux fad . by his will duly made, gave and be- 6. Sept, rer 
queithed' che faid premiſes to be ſold by 15 executor, 
Within:twelve months after his death, for payment of the 

\ hereinafter, mentioned ; and did thereby declare it 
to be his will and meaning, that if his executor ſhould, 
viiin fix'months next after his death, y to R. W. his 
Jungeſt:fonz and AA. his daughter, 100l Meth and 100l. 
to his three grandchildren, R. W. and J. that then his 
ficutor ſhould have and enjoy the faid owes > to him 
and his heirs for ever; and appointed . 2 his executor, 
who proved the fame. 


— Tax fad 4 JF. was admitted in fee to the faid pre- Sept. 170% 


ikes under the will of the teſtator, and bargain and ſale 
ber from IF. the executor to the faid M. in conſidera- 
B b 3 tion 
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or affigns, of the ſaid ſum of 1001. to the ſaid R. / 


1709s 


ting waſte, remainder to the iſſue of their. tws bodies to 


1712. 


* 


tion of 300l. paid by her to the executor, and ſurrender 
the ſame to the uſe " her will. 8 n 
Nor, It is believed 100l. part of the conſideration- 


rr W. to K. his fon; 100l. the faid V. 


charge of the ſame ſum given to them by the will of . 


right heirs of the ſaid R. and M. In fee. 


Tux faid A. ſurrendered all the ſaid premiſes holden of 


D. uns admitted to che premiſas for life under the vill 


WIIIõ. 


- 


„was paid in diſcharge of the aforeſaid legacy given 


entitled to as a legacy under the fame will, and for . 
ring the remaining legacy of 100l. to R. W. and 7 
uE ſaid M. did ſurrender the aforeſaid premiſes to 
V. the executor in fee, on condition to be void on Pay 
ment by the ſaid M. her heirs, executors, adminiſtrators, 


and . at their reſpective ages of twenty-one years, in dif. 


their grandfather, _- -_ ER | 

THe condition of the ſurrender was performed, 
A TREATY of marriage was on foot between R. D. 
and the ſaid M. V.; and in conſideration of upwards of 
2001. which the ſaid D. received as her fortune, did on 
or about 

FEBRUARY 1709, by indentures of leaſe and releaſe 
(previous to their intermarriage) grant, releaſe, and con- 
vey to truſtees, and their heirs, certain lands, &c. to the 
uſe of himſelf for life; remainder to the faid M. V. his 
intended wife, for life, for her jointure ; remainder to the 
heirs. of their two bodies to be begotten; remainder to the 


I. V. by a certain writing, ſealed and publiſhed in 
the preſence of three witneſſes, mentioned to be her lit 
will and teſtament, reciting the ſaid marriage, and in 
confideration of the ſaid ſettlement, and for the love and 
52 which ſhe had for D. did give and deviſe the ſaid 
premiſes, which were copybold, to D. for life, not commit- 


be begotten, and the heirs of ſuch iſſue; remainder to her 
nephews R. . and. J. 4 equally divided- between 
them, or ſo many of them as ſhould be living at the time 
when the faid deviſe ſhould take effect, and to their heirs; 
and if none ſhould be then living, to her on right heirs. 


Tux marriage was duly had, and M. died in 1727 with- 
out iſſus by DP. { 6 


mana ot HEL B OT 


the manor of K. aforeſaid to the uſe of her will again, but 


D. did not join in the ſaid ſurrender, 


„ a MM mw ww _—_ 


of A. his wife, ſubject to. the reſtraint of waſte; and 


under 


WILLS. 


wider ſuch right hath continued ever ſince in the percep- 
tion * rents and F of the ſame, which = 
gout the yearly value of 25l. 3 : 
D. PROPOSED a treaty with the ſaid R. . and J. for 
he purchaſe of the reverſion of the faid premiſes, at 
out 100l. each; but no abſolute agreement was carried 
into execution. nt oi Sel eg 

Norz, The faid R. was heir 'at law of the ſaid M.; 
he ſurvived her fix or ſeven years, and died. without iſſue, 
leaving V. his eldeſt brother and heir at law; who, preſum- 
ing that the will of the ſaid MH. was valid, and that he 
was entitled to a moiety of the reverſion of the ſaid pre- 
miſes under the faid will, after the death of P. never cauſed 
any entry to be made thereon, and is now lately dead, leav- 
ng V. his eldeſt ſon and heir according to the cuſtom of 
the ſaid manor. | 
D. ALLEDGES he paid 1001. part of the conſideration 
of the ſaid indenture of bargain and ſale. 7 

Was not the marriage between D. and AH. HF. a revo- 
ele cation of her will? and, Did not the premiſes upon her 
, death deſcend to the heir at law? and, Is not the faid 
the BY M now Hruing entitled to the ſame at law or in 
bis WY ut? and, Which? (as D. vun admitted thereto only 
che r le, and held the ſame under the ſaid will ) and if ſo, 
the Can the meſne profits be recovered, and from what time? If 

(under theſe circumſtances) the fntute 2 can 

** be pleaded by D. in bar of relief, both at law and in equity, 
ut Cannot the heir recover the premiſes by a writ of right? 
75 and, How and in what manner is the ſame to be brought 
r and proſecuted? If the eſtate ſhould be recovered, Will 
ſaid D. be entitled to the 1001. aſſerted to be paid by him up- 
HY on the purchaſe of the premiſes, and the intereſt thereof 
EY a what per cent, from that time ? and, Can he retain the 
his poſſeſhon of the ſaid premiſes till payment of the ſaid 


een oney, and obtain the ſame without accounting for the 
JI kad profits? 

Irs; ; 

" THE marriage was a revocation of the will, and the 
] - 


premiſes upon her death deſcended to her heir at law; and 
* if V. M. is the heir at law, he is entitled. I doubt the 
but ſtatute of limitations will be a bar to an ejectment; but 
1 tank the heir may maintain a writ in the copyhold court 
"WW © the nature of a writ of right, a precedent of which, 


379 


173 vo 


Quezre, 


Anſwer, 


der i "DV 4 1 though ' 


8 


though rare, you may find among the ancient record 

As there does not appear to be any contract, D.'s demand 

- . cannot qe the effate or the heir at law; but if there 

was. any written . —— p66. In part ty 
eſtate will de affected by it. ES 

N. B. *, and the eleven ad ao 

ber by ber intended huſband, n 

RR RISI0E Oe CR $e2inh were agoae ng. 

en the marriage ; and if that appears by any of the writings, 

- though the will was countermanded, yet a court of equity 

will compel the performance: a court of equity will re- 

eve and rectify the miſtaken manner of executing what 

was intended by the parties, upon any fmaſl matter appear. 

ing in their favour, * 1 

As a writ of right is the only remedy, the meſne pro- 

fits cannot be recovered in that action. If poſſeſſion can- 

not be got without an ejectment, after the judgment u 

the writ of right, and you aſterwrards obtain judgment in 

a cectment, you may recover the meſne profits in an aQtion 

of treſpaſs from the day of the demiſe in tho.cjeCment; 

| but as the day of the demiſe muſt. be ſubſequent to the 

Judgment inthe writ of right; that part of de "queſta 
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n b. C by his laft will and teſtament, bearing date the A teſtator, by 
here 11th day of April 1734, after making ſome 13 vis with, 4 . 
the WW by way of | jointure, for his wife, and bequeathi the ſe- _ 2 

reral annuities and legacies therein-mentioned; makes the- upon his daugh- 
ſri 8 — 6 win.) l do hereby conſtitute and ter and her iſſus 
pon the ſaid the ſaid F. G. cauire, Jointly - all the eſtate and 
me —— of this my laſt will and teſtament, praying — which 
10 6 them to ſee the ſaĩd jointure and Wan dif and him, Ow 

6 (atisfied, [deſire them N of my ſaid payments there- 
** « daughter H. C 1 the manner they in mentioned. 
uity wo and name, to attend and take care of her Bot in caſe of 


re- (education, from time to time, 2001. per annum till ſhe OR — 
hat « is. married with their conſent, or come of age, and to he deſired — 
« entail upon her and her iſſue all the eſtate = effects ſame to be di- 
4 © which appear to belong to me, after the payment vided between 
| u of the aforeſaid jointure, annuities, and legacies; but in bo _ J. L. 
ro- i of her death and failure of her iſſue, I deſire they being, 2 the 
« will divide my eftate and EPs moietiyely between my capital ſhould 
* «fad nephews R. C. and T. C,; my intention being, that be laid out and 
in i © the capital be laid out and ſecured, and'the intereſt be e 
tin ne good tomy fad daughter for her lifeand to her law- p. a 
* ob 1 * 999 But in caſe of her and their failure, ter for her life, 
at; 
the 
100 


to my ſaid nephew . as and to her law- 
— col Rh and, at London, this eleventh da A ful heirs for ever 


dul Aptil one * ſeyen hundred and thirty- four.“ but in caſe 


And dy way of reference to ene of the id will — 109m 

8 ſubjoined at the bottom of 1 all_in the teſtator's n go to ſaid T. L 

| hand-writing, an Abc of all his eſtates and effects; in andF.L. Theſe, 
NE ach, opener other things, is mentioned as part of his veral Or inen 
*. an annuity or yearly ſum vf 1000l. 3 
— the Crown, which annuity took its riſe in this man- 2: mY 


ZAXERLET, Sir 


ner: William earl of Kinnoul having, in his life- D. Rypes, and 
* time, had a grant in fee made to him of the Caribbee and Mr. Boorn, 
aer iſlands by king Chhrles I. afterwards ſurrendered Whe«ber a court 
bis title thereto to » king © bartes II.; in conſideration of „ Nuit would 


„wah furrender king Charles II. by letters patent bearing ares peng 
1 uy day f ] Ur 


7 in the 3 of his reign, be ſettled upon 
_ (amongſt other things) grant unto the fa ſaid earl of — tde daughter and 
* doul, and his heirs, one ity or yearly ſum of 1000l. rade, in - 


pajable quarterly out of his majeſty's revenue of four and — = — 


4 un half per cent. at Barbadoes, either as the ſame ſhould fubfiturionary 
m_ upon the failure of the iſſue ? Whether the accumulation of intereſt during 
- Ne daughter's minority would be confidered as part of the capizal of the perſonalty ? and, 
" Whether a perſonal annuity in fee belongi pg v6. ths teftater, would be taken to be com- 
dh EC 


3780 , WILLS. 


come into the receipt of the exchequer, or by 


tallies of affignment- upon the farmers or colle aal — 
the revenue for the time being, notwithſtanding any pred. 
vious debt or incumbrance upon the ſame. And therein ; went 
2 clauſe, that if the ſaid revenue of four and an half oo cli 
cent. ſhould fall ort, br not fully anſwer or pay the ſai E 
annuity of 1000l. to the ſaid earl of Kinnoul, his heirs a 10 
aſſigns, then his majeſty doth thereby for himſelf, hi 
heirs and ſucceſſors, declare and grant that the m 
ſhould be fully made up and duly and punctually paid unte 14 
the ſaid earl of Kinnoul, his heirs, executors, and affigng ye c 
- reſpectively, out of any other the treaſure of him, his heirs perlo 
and ſuccęſlors, at any time being or remaining in the re 
ceipt of his or their exchequer---with the uſual direQions * 


to the commiſſioners of the treaſury, and other the of 
cers of the exchequer, for the due payment of the ſaid an 
nuity; and the ſaid annuity was afterwards aſſigned over ti 


A. in truſt for the ſaid teſtator and his heirs. 10 
Tu next thing to be obſerved is, that though the faid whe 
will be duly ſigned by the teſtator, and all in his own hand 
writing, and has long fince been duly proved, yet it is noi 
atteſted, purſuant to the ſtatute for preventing frauds and 
erjuries, And it muſt alſo further be obſerved, that this 
Patute has never yet been enacted in Barbadoes : and laſtly, f 
that-real eſtates in that and the other Leeward Iſlands, are by 41 
an act of parliament made here in England, in the beginning 1 
of his preſent majeſty's reign, and before the death of the k.. 
* ſaid abet, become as much aſſets as any perſonal eſtate ge 
þ to diſcharge debts even by ſimple contract, m 
ee | T7 ES ; 00 
92 Warrurx the ſaid annuity, as charged upon the ful 
WY revenue of four and an half fer cent, in Barbadoes, can be al 
cats conſidered as an eſtate or hereditament in the iſland, andy fe. 
be at all affected by the faid will, in regard the fame is not - 
atteſted by three witneſſes? Si | th 
fates. | I THINK this annuity js an hereditament in Barbadoes b. 
i as the fund on Which it is charged ariſes there, though it 1s ſho 
- payable either after that revenue comes into the exchequer * 
here, or by anticipation belbre it comes hither, and white of: 


tit remains in the hands of the collectors or farmers; and. 
die ſtatute of frauds does not bind in Barbadoes, I appfe- 
, pd hend Fe will, though not atteſted by three witneſſes, does 
acfect this annuity ; but: I cannat ſay this is a clear point. 

2. ; nl 


— 


Au if it is, how far the words directing the executors 2. Quzre. | 
p entail upon his daughter and her iſſue all the eftate and 

&&s which ſhould appear to belong to him after the pay- 

ent of the ſaid jointure, annuities, and legacies, ſhall by 

mplication raiſe a truſt for paying out of it the join- 

are, annuities, and legacies, before-mentioned, and given 

ly the precedent part of the ſaid will? 


TAPPREHEND the jointure, annuities, and legacies, a 
ve charged upon this annuity as well as on the teſtator's 


perſonal eſtate, 


WRrETHER the faid annuity, or produce thereof, can be 3. Quere, 
confidered as aſſets for the payment of debts due on ſimple 
contract here in England? | 


ICONCEIVE this annuity and the produce is liable to Anlass 
(ts on ſimple contract here in England, 


D. RYDER, 


As moſt of the teſtator's effects do conſiſt of perſonal Further 
fates, Is the bequeſt thereof to his two nephews void in Wes, 
point of law, as being to take effect on ſo remote an event 1. Querte 

the s8ageneral failure of iſſue of D. the daughter, whereby the 
ſale and entire property thereof may be conſidered as bein 
abſolutely veſted in her the ſaid D. the daughter? or, Will 
acourt of equity, in regard to the teſtator's directions to 
is executors. to entail theſe. effects, order the ſaid effects 
to be ſo ſettled as that the daughter ſhall take a leſs bene- 
kcial intereſt therein, by way of having only the intereſt or 
profits ſecured to her for her life, fo as to let in a limitation 
toher children and to the ſaid nephewsafter her death? and 
Incaſe it ſhould be directed that D. the daughter ſhall only 
have the intereſt or profits for her life, and. that a limitation 
ſhould. be inſerted in the ſettlement in favour of the chil- 
den, Will a court of equity conſider theſe effects as land, 
ortake the teſtator's meaning to be, that his perſonal 
eſtate ſhould be laid out in land, fo as that it ſhall be li- 
mited to the firſt and other ſons ſucceſſively, and then to 
Qughters ? or, Muſt it be limited to all the childrenequally, | 
and for what eſtate or intereſt ; or, In what other manner 
will a court of equity direct the ſettlement to be. made, ſo 
3 to de moſt agreeable to the intention of the — 


F- Quace. 


3. Quare. 


daughter in tail, remainders to the nephews in fee ; or elſe upon 


WILIS. 


I AM of opinion, that there is, no direction to lay ouy 
teſtatar's perſonal eſtate in land; on the contrary, he cot 
ſiders the reſidue, bequeathed for the uſe of his daughter a 
her iſſue as à capital to be placed out at intereſt, The |; 
mitation to the nephews of perſonal eſtate, I think, is voi 
being too remote; and I am of opinion the daughter is in 
titled to the whole. The ſettlement which the teſtator ha 
directed his executors to make upon her and her iſſue, it 
point of law, will veſt the property in her; and I do not ſe 
that they have any power to make a ſtricter ſettlement, is 
order to avoid thjs legal conſequence, There is na di 
rection to entail it as far as by law they may; but his in 
tention was, that it ſhould go to her and her iſſue ; and upoy 
failure of iſſue at any time, then to his nephews, 


As the intereſt and annual profits of the eftate du · 
ring the minority of the daughter, over and above the 
annuities, and the allowance to her of the 200], pe 
_— have 2 to a Oy * D. 
the hter, on her marriage or coming of age, be inti- 
tled nas abſolutely as her own property? or, Ought the 
ſame, by the words and intent of the will, to go together, 
and be conſidered as part of the capital of what is to be 
comprized in the ſettlement ſo to be made as aforeſaid ? 


I AMof opinion, that though it ſhould be conſtrued, 
that the executors may ſettle the perſonal eſtate upon the 
daughter barely for life, with limitations to her ſons and 
daughters, yet ſhe is intitled to all the annual profits 
L. the teftator having no other real eſtate ſave the ſai 
annuity (the profits whereof ſince his death have amounted 
to a conſiderable ſum), and fave about 100l. per annum in the 
county of H. the queſtion which ariſesjs, Whether the fad 
annuity ſhall be taken as land or as perſonal eſtate? and, 


Whether when the court comes to direct a ſettlement, it wil 
order the faid annuity to be ſettled either firſt upon D. the 


. A . , i= 


the daughter for life, with remainder to truſtees mae 


: WII Le. 


We it remainders; remainder to the firſt and 
wer ſons of the ſaid D. the daughter in tail male ſuc-. 
ſively, with remainder to her daughters in tail equally, 
Si remainder to the nephews in fee? or elſe, Will it be 
kredted to be ſettled after D.'s death to all her children 
gully, with ary and what contingent limitation to the 
in caſe of there being no ſuch children, or their 
ture of iſſue at any and what particular time? and alſo, 
h what manner the land in the county of H. is to be 
ble | I 
Taxsz matters, which were not fully found out when 
de Firſt Part of this Caſe was drawn, will fall under your 
aſideration in the Anſwers you ſhall give to the Firſt and 
kecond Yuzres. | 


znuity or any real eſtate is deviſed to the executors; but 
#it is, the direction to entail it on the daughter and her 
fue muſt, I think, be carried into execution by limiting 
te fame to her and the heirs of her body. | 


„ i W. MURRAY. 
Dl 20 28 8 1 IX 


room: for. ſuch daybts as will make it neceſſary to reſort to to the 
acourt of equity to give directions for the due execution — 
be uuſis of this Wii. 

As to the real eftate (if any), I do not think this clauſe of 

de Will extends to it, unleſs an intention for that purpoſe can 
tecallefted from ſome other part of the Will; for no inte- 

eſt is veſted in the executors as to the real eſtate; but the 
ſerſonal eſtate is veſted in them, as executors, for the ends 
ee of the Wil, Aid T think it 1s proper t 

dfne the conſtruction of this clauſe to ſuch eſtate. as is 
ned in them by law, which they may ſettle as directed 
7 Wilh without giying them a power to (ee has 


S108 PN» bp CEASE : 
| unt veſted” in them, either in law. or .equity.nQuare, : 


"ts nal eſtate or any part of it be in jolnture! If it 
"0 0) een lee e gu wt tt i apy 
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M de Will is ſtated, ' no words by which this Anſwers 


THIS Will is very inaccurately worded, and leaves Mr. Fatarit- 
| 7 * . LEY's Anſwer 
Fit 
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12 | wits 

be, L think the general words will extend to the real 

well as to the perſonal eſtate; and in that caſe I think t 

real eſtate muſt be carried into ſtrict ſettlement, maki 

the daughter only tenant for life, with remainders an Ing 

the children, and with a remainder in fee to the werben 

tenants in common. 

As tothe perſonal eſtate, I am of opinion that the limi 

flon to the nephews is not void; but this being an executo 

truſt, it ought to be carned into execution in ſuch am 

ner, and with ſuch limitations, as will anſwer all the p- 

of the teſtator's intention as near as the law will adm 

of, by limiting the eſtate to the daughter for life, and afte 

to the children; with croſs limitations, in caſe of 

of the children's deaths without ifſue before twenty-one 

and if all of them ſhould die before twenty-one withoy 

iſſue, then to the nephews. Perhaps, in this part of th 

caſe, the directions of a court of equity will be prin 

cipally wanting, not only in general, but in particular 

whether the children are to take the whole in ſucceſſio 

or elſe they may take it generally as above. There doe 

not ſeem to me to be any authority to inveſt the perſon. 

| | An lance, or to confider de fame in the mat 
of real eſtate, 8 


Mr. Fazaxzx- I DO not think the ſurplus profits of the perſonal eſta 
e be ought to be accumulated till the daughter comes of age 
xe. and then to be ſettled, with the reſt of the perſonal eſtate 
as directed by the Will. For the ſettlement is not, by an 

directions in the Will, to be poſtponed till the daughte 

attains her age of twenty-one, or marries; and there 

fore the daughter is to have the ſame benefit as if the ſet 

tlement had been made upon her father's death; ſubject 

the payment of the jointure and annuities, and therefo 

ſhe will be intitled to the ſurplus of the profits annual 

PIE LEI IERNs als; acl ne the LEY 
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WILLS, 3 
4 they became the daughter's abſolute anq ſeparate pto- | 
1 2 a fruit fallen from the bulk of the perſonal eſtate, 
i ech is directed to be ſettled: and Ido not think the 
cl. a year interferes with this opinion; for that is a di- 
Fon in the clauſe appointing the guardians how much 
hey were to allow fot her maintenance ; and the ſurplus 
yy be employed and improved for her benefit. But this 
wie be proper for the direction of the court. 


uto 


1 AM of opinion, that this annuity will not be taken as nde 
but as real eſtate of inheritance; and that being to the Third 
þ it ſeems to me that it 1s not affected by the Will, but — 
ended to the heir at law. However, the Will is fo 1 
y doubtful throughout, that I think it proper to be put | 
the Wi ine, for the direction of the court: and if the court 
hould be of opinion that this annuity falls within the ge- 
ral words, it ſeems to me that the court will direct it to 
kcarried into ſtrict ſettlement to the daughter for life, in 
tult to preſerve contingent remainders, and the uſual 
keeeffive- limitations to her iſſue in tail, with remainder to 
detephews in fee, as tenants in common. The lands of 
Weritance muſt be ſettled in like manner, if they be 
Wett to the Will, which I do not think they are; and 
— the ſame will deſcend to the heir at law. 


ov» 


Anf 
it this is merely executory, I am inclined to think a — 


drt of equity would direct this eſtate to be ſo ſettled that 
ugh @dughter ſhould have an intereſt for her life in it, with 
nainder to the firſt ſon living at her death abſolutely ; 
he (com no ſon, then to the daughters that ſurvive her ab- 
jet Plitely and generally between them. © But as that appears 
erefonſ me ſudſe st to very great doubts, L. hould. chink it not 
nnuall Wiſable for the executors to make any ſettlement of it 
ost the directions of a court of equity. | 


f age rs is a very doubtful queſtion ; but dos Mr.D.Rypzz's 


I THINE 


— I THINK * — will be deemed part of 
— 4 e capital, to be ſettled according to the Will, not belangi 
r 


and Tin I THINK this aneity ſl be taker as real eftats | 
— b. bertel en D. the daughter in tall, wich remainder 
the nephews in fre, as tenants in common. The k 

in the county of H. T think ſhould be ſettled in the far 
manner: nor is it uncommon to have the fame words in 

Will conſtrued in a different manner with reſpect to tt 

real and perſonal eſtate, in e to make the Wil de 

effect 25 to both, 5 
e * — — e deviſe, * | 
Firſt Quare. the parties muſt neceſſarily take under the Will, withoi 
any thing more to be done, there would then be room 

argue, that the limitation to the nephews was bad, as dt 
pending on a general failure of iſſue at any time, 
therefore not to be endured, as being too remote, ar 
tending to a perpetuity; and yet, even there, all the la 

caſes ſhew, that courts of equity will now always 

Hold of every the leaſt turn of expreſſion to tie up t 
teſtator's meaning to a failure of iſſue at the time of f 
death of the deviſee for life, and this purely in order 

give effect to the meaning and intention of the teſtate 

But in the preſent caſe, the Will is not what the parties at 

to claim from, but the teſtator refers to a more deliber: 

aQ, an entail to be made by his executors ; ſo that her 

the Will is only directory, the teſtator having in his vie 

a further ſettlement to be made purſuant to his intention 

of which he gives his executors nothing but the minute 

by his Will, leaving it to them to carry it into a mol 
compleat execution afterwards by proper artificial worc 

The caſe of lord Glenorchy and Boſville, upon the W 

of fir Thomas Pearſhall, lady Glenorchy's father, » 
l upon this reaſoning z only that was upon 3 
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WILLS. 


ee related to land, and this relates 6nly to money and 
onal eftate, In that caſe, which was heard in chance- 
in February 1733-4, my lord Talbot directed lady 
Glenorchy to be made tenant for life, with remainder to 
quſtees to preſerve contingent retnainders; ; with remainder 
bher firſt and other ſons in tail male; with remainder to 
Ie daughters, as tenants in common in tail; with 
wb remainders; with remainder to the Boſvilles and 
thers. Now here, as the bequeſt is of money, I think 
ke ſettlement intended by the teſtator cannot be ſuppoſed 
p be intended to be exactly conformable to ſettlements of 
Ind, ſo as to let in the eldeſt ſon preferably to the other 
Mühen; for the teſtator has not directed his money to be 
wverted into land: and where ſettlements are made of 
ulonnl eftate, eſpecially where a huſband marries a wo- 
as en entitled to a portion in the hands of truftees, and he 
not make an adequate ſettlement, but is ordered out of 
tat portion to make a proviſion for his wife and her iſſue ; 
ce Abr the huſband is firſt made to take for life, and then 
tte wife for life; and then all the children are made to 
up th tke equally with maintenances, whilſt under age; and if 
of tO there are» no children; or being ſuch if they die under 
w; ther back again to the huſband, his executors and 
dniniſttators. In the preſent caſe, there are no words at 
es a d in the will intimating in the leaſt that the nephews 
i to be let in, if the children of the teſtator's daugh- 


t her tr die under age; and in thoſe caſe I have mentioned, . 


Wit limitation ſtands upon this, That no proviſion is to be 
mt for any children but ſuch as may: want one; and 
Wren" dying before that age, can ſtand in no need 
moi before of any of the proviſions beſides maintenance. 
"I e dete the nephews afe to have no right, unleſs 
the daughter has no iſſue at all. I think, therefore, the 
itlement muſt be {6 framed, as that the whole effects, &c. 
Wy be veſted in truſtees, in cruſt to pay the. intereſt to 
You U. Ye: the 


4 
: * 
- : 2 — — — - — — — — — - = DE — — ——— = — => — © — 
— — — — — — — K — — — = * — = — — — 
— — — —— — — — — — — — — — — ———_ — — —— - — _ a — A * 2 
- — — 2 — — = = —— — > = = = = — — — - T_ = — — — — — — — — — * 2 
— — - —— — — — — — — — — — — — — - =_ p_ — - . 2 2 — — — * — — = — — — — — — _ — —— — — 
—— TL 3 — . — - — wo p bY 22 — Sz by < 2 — * X * = _ = = = z >”. = Des = — — — 
— — — — — - — — 2 — > — 
— _ _ S — — — — — — — — — — — - - — —ͤ— — — . — ___ — — 
- — — — > — 2 2 — = — 2 — — = — — — — _ — 
- - S — — 
_ ” = 
- — > — — — — — — — — — — — — — — — = — - — — — — — - = 
— — 0 _ S _ — — 
— — — — — — — — — — — — — — 8 — — — — — = = — — — — — — — — — 
— — —— — — > — — — - — — - — = — — . — * — _ _ — = — - p —_ — — 
8 — — — - — — — — — — — - — — — — — — — — — - - — = = 
= . 3 — - — - 5 - — "= = - — — — 2 — - 2 - = T7 = — > — — — == 2 — 
—_ =. — — - WV” = - — — = 1 ” * " 22 —— 
- — — — ———— - — - —i 


— GE ob om 
— — 


WILLS. 
daughter for her life; and 15 ſhe has any ehildren, 


EY : = 0 and intereſted i in the capital i in truſt for, ſuch childr, 1 
dſheir! executors and adminiſtrators; ſuch childrea to 1 
© equally if more than one; and if there ſhall be no chi ere 

| or children ↄf D. the daughter, then in truſt for the ” =" 
phews ews equally, their executors and nee, ut 
enen 


My. d. r | AS the teſtator. has Pl his intention to be, l 
the Second All the eſtate and effects that ſhall appear to belong to his 
ger the payment of the jointure, annuity, and legacie 
| and not ſooner, ſhall be entailed-in the manner mentione 
in his will; and if the allowance of 2001. a- year to t 

daughter, till her marriage or coming of age, may 

well conſidered. as a ſpeciesof a legacy or bequeſt; 1 a 

inclined to think, conſidering the ſubſequent words, wher 

he joins the capital and intereſt together, that this amoun 

to much the fame as if he had ſaid, and all the ret 4 

refidue of my «tate. and effe&s, after payment of the afor 

feid jainture, annuities, legacies, and ſums of money, 1 

rect ta be entailed; which, words reft end refidue by 

by ſome. late, caſes, and particularly: that of Green ar 
Ekios, beard the Sth ef December laſt in Linon -f 

Hall, befyre.the preſent lord chancellor, been held wer 

the. intereſt and profits accrued. due after the teſtat 

death as well as the prinoipal, ſo as to make ſuch inte 

and profits, till the tide of the rſt taker ſhould comment 

| accumulate for the benefit of all the perſops, claiming u 

der the will. But though this is the Opinion to which 

incline, yet I canngt but ſay, that I have great; doul 
with me upon this queſtion, hecauſe the, alowance.to 

_ daughter may be well ſaid not to fall under either af f 

3 wards « jointure, annuities, or legacies,” there bejng, ane 

: parts of the will, and other bequeſts, that anſwer to 

theſe words; and wherever Profits and intereſt:moneh 


to accumulate, and be laid, up, the intention. of 
tzſtator ought to be very clear, 
' 1 HAVE 


unis 387 


HAVE locked 1810 the wil, way find there are no Mr. BooTn's 

elles thereto ; ſo that it may be a queſtion, Whether = 8 

Wi ativity paſſes thereby? the will not being executed Quzre, 

| wording to the ſtatute of frauds and perjuries: but ne- 

e #thclefs,” 1 think, the annuity paſſes thereby; for the 

kitute requires three witneſſes only to deviſes of lands and 

: enements. This annuity is not a tenement it is an he- 

th tancrt {| but the word hereditament is or ſeems to be 

pofely"Teft* out: and it is not at all extraordinary that 

deconpilers of chis ſtatute ſhould put petſonal inheri- 

duct upon the ſame footing with perſonal eſtates, and 

o ure no; greater ſolemnity as to wills of the one than of 

ay WW other? I find it is doubted whether the words ęffate 
an, will carty this annuity, becauſe nothing was 


al att paſs thereby but what would produce intereſt, 
un a cat cbuld be nothing but perſonal eſtate. But I 
1 tink; it paſſes by the words and intent, it being all that 


Wal appear re belong te him; and in a ſchedule, all of 

& teſtator 8 own hand- writing, proved with this will, 

n anhbjty,\by the name of hir Barbadbes annuity; is 

n 1 qriicutarly mentioned. Then, as to the Queſtions ſtated 

ies Aare, I think: this annuity, being an heredita- 

Cz went; will be directed, ſo far as the rules of equity will 

unit: of, to be ſettled as land; and that the ſettlement to 
he made thereof will be, by way of ſtrict entail, to miſs 
Cantillon for life; remainder to truſtees to preſerve con- 
agen remainders; remainder to her firſt and other ſons, 
the deirs of their bodies; with remainder to daughters, 
wl we beirs of their bodies; with croſs remainders; with 
"Riminder to the nephews in fee; but the eſtates tail, 
"hich the ſons and daughters will take under theſe limita- 
"will not be eſtates within the ſtatute de donis, nor can 
bee be dy recovery thereof; ; but after iſſue had, the annuity 
"Wl be alienable by the takers of thoſe eſtates tail therein, 
hd vill pletely be wittfin'the laſt· mentioned ſtatute. 
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June 24 83. Sin H. H. OED will gave" 40 his bother E. Er 5 
Mr. Win- ear for life; . his brether H. 30 b. ay 


nan's Ori- for life; to his - ſiſter -8. . 30l. 4-year" during u 
„on on the joint lives-of her and H/; mother of ber late huſ 
Queſtion, How band J. I., Clerk; deceaſed; 3 to H. I. his ' hou 


truſtees ought 


keeper, 30 a-year” for life; "to his grandſon” 'Þ 

1 100l. er for his liſe; and to his grand-diuph 

teſtator is in- S. D. 30. a-year until ſhe attains the age of t 

debted to the one; and after 7 he ſhall attain that age, 60l. a-year for bet 
crown, and the life: and charged or chargeable with the ſeveral antun 

_— que raft rents or ſums of money aforeſaid, and ſubject therers, m + nd 

| gere and deviſed unto ſir E. W. of Llangoyd Cafe 

in the county of B. barotiet, and P. , of Pen Pott en 

in the faid county of B. efq. and their heirs; all and every >” 

his freehold manors, meſluages; - lands, tenements, | tithes, 

and bereditaments, ſituate; lying, ariſing,” and being in A 

the counties of Radnor and Brecon and elfe there, to 

hold the ſame - unto the ſaid ſir E. . and P. /.; 

and the ſurviuor of them, his heirs and affigns; ſhould an 

might, from time to time, receive the rents, iſſucs, and 

profits, of the faid manors, meſſuages, lands, 'tenements, 

tithes,” and hereditanients j and aftef payment vf all recel M 

fary and uſual outgoings for taxes und repairs, and the fa- Wi © 

lary of a receiver to be appointed as thereinafter metition- 1 

ed, to the intent that His ſaid truſtees mighit retain to tber 11 

on uſe thb yearly ſum of "fl; for theif care ani HO 170 

in auditing the receiver's actounts, and the management | 

the rruſts in-them thereby repoled; and ybju8 theft - 

of 

(y 

ch 

th 

Vl 


in truſt, in the firſt place, pay the Tev antulties 
by him given as aforeſaid, 1 then 7 4 
the ſaid rents and profits, as often as they be ictu⸗ 
mulated, and amount in their hands to the ſum of 100l. or 
more, to pay and diſcharge ſueh debts 2 at 
his 'deceaſe, what his perſonal eſtate falls fort to pay. | 
And for the eaſe and affiftance' of his ſaid utes jo te | 
management of his ſaid eſtate and truſts aforeſaid, he did 
thereby will and direct, that they ſhould appoint 8 5 
perſon to be a receiver of the fents and profits of 

ſaid eſtates / and to allow dim ſueh ſalary as they {ould 
think fit; and that in the cholce und ap pointtmeiſt of ſuch 
receiver, his ſaid truſtees ſhould always fare feſyect to bis 
next of Ein got entitled to his d eſtates k virtue of the 
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"ations thereinafter directed, who ſhould be willing to 
cept of ſuch employ, provided that ſuch his next of 


7. |» ih0u/d not bea c AT wining a-ſoldier, or an attorney, 
wr 111 in caſe, any gerſen ſo | og as a receiver ſhould in 
15 opinion: of his ſaid truſtees be negligent or unfaithful 


the truſt. repoſed i in him; that then from time to time 
ha truſtees. ſhould diſcharge him, and appoint ſome 
i Fruit err be receiver in his room; always having 
to his next of kin as aſoreſuid. And he did there- 
15 humbly. requeſt his ſaid truſtees, yearly and 
77 to deliver an account in writing unto the per- 
for the time being ſhould be next entitled to 
ke bid, eftate by virtue of the limitations thereinafter di- 
ed; or to his or her guardian, in caſe of mingrity of ſuch 
bon, of-or concerning all the rents by them received, 
Al the application thereof, and of the rents then in arrear, 
ul of 75 debts then remaining unpaid ; ſo that ſuch ac- 
aunts might not by any means go into the court of chan- 
A0 And when the truſts aforeſaid ſhould be performed 
1 and not 2 4 then upon this further truſt, 
the ſaid E. M. and P. M. or the — 
of 1 his heirs or aſligns, ſhould. and might con- 
15 Nm and aſſure, his fad manors, meſſuages, lands, 
tithes, aud hereditaments, to the ſeveral uſes, 
Ao the oviſyes and the powers thereinafter 
and expoſed ; (that is to ſay) to the uſe 
5 5 his grandſon Edward Maynwaring Davies 
ad us afligns, for — during the term of his natural life, 
without t of of for any manner of waſte ; 
and = and immediately after his deceaſe, to the uſe and 
1 "the fic{t and every ather ſon and ſons of the bod 
E. 2 D. lawfully to be otten ; with 
yh dy over. Provided alſo, he did de- 
2 will to be, that if. Chamberlain Davies, the fa- 
at ter of him the faid E. M. D. ſhould happen vo fur 
55 ny bim, n ee at any 174 2 js — 
he upon ardianſhip grandchi ren 
lid . D. 6.0. and; 4, 8... or any or either of 
er 2 ſhould. by ways and means whatſoever 
118 *. devet (xd with the management of 
d 
I 
is 
e 
8 


ber ot any of · heir perſons or eſtates, otherwiſe than 
8. truſtees or the ſurviyor of them ſhould direct 
then and in ſuch caſe the ſeveral eſtates 
rein to be limited to his faid grandchildren, 
22 and every other ſons in tail male as afore- 


3 faid, 


1 ene | 


- > 
Iv 261 © 1 


faid, ſhould from thenceforth ceaſe and determine; and h 


al legacies by him given, as far as the ſame would ex 
tend without ſellin * family pictures, which he wi 


Nor, The nung. en being. infants... 
4 th H. 4 nephew of te ator, and one of the remal 
r 


i. have dif ed t thereof, and ha adver 
"ea in the DN er = 165 


. have requeſted them to deliver in a ent- roll of: wur 


WILLS, 


ſaid manors, .meſſuages, lands, tenements, tithes, 
reditaments, . ſhould go and remain to the — 
tiled in remainder; by virtue. of. che limitations aforeſ 
in ſuch manner as if his ſaid-grandchildren were all thy 
aQuually dead, Actos leaving any iſſue. of their bodies gc 
ſpectively. he did thereby require his ſaid truſies 6 
be more cautious of the ſaid Chamberlain Davies the faky 
in this reſpecꝭ, as he inſerted. that clauſe from a coulided 
ation, that the aid Chamberlain Davies had treated h 
daughter who. was his 'uahappy-wife, Who was a gut 
accompliſhed, and beautiful woman, herſelf and famil; 
in an 1 manner. - Apd..as ber woche 
concernit ww and--whereſvever: be gave 
bequ e to his brother E E H jad 
his ſaid; grandchildren. E. AL. D. and C. D. in A 
pay and apply the ſame towards ſatisfaction: and i 
of his funeral expences, his debts, and the. eye 


might remain and be kept hung up at his houſe at Mad 
2. 15 and did thereby conſtitute and appoint his brothe 
and his u grandchildren E,. E, 40 D, and C. 
executors of this his will, 
* On3xxve; The teſtator has been dead about nine t 
ten months; but E. H. (che only executor uh 
not an infant) died in ( fe . 8 Sir H. H. 775 in 
debted to the crown. (as it. is, Bid) in a large ſum « 
money, as having been a Wee and the account 
yet open and unſettled. He was als indebted by mort 
1 bonds, and ſimple contracts, ſo u 
ply, that it is feared his 3 and p« perſonal eitat 
will ll ba near if not entirely exhauſted in 1 payme 
thereof, and that the ſame cannot be Uiſcharged d with 
ale of the real eſtatde. 


men named in the will, took poſſeſſion thereof; al 
be together with mrs. Howe, the teſtator's only ſutvivin 
daugſiter, poſſeſſed the ſtock, crop, and houſehold good 
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the credi itors to give in 
account of their demands to them: whereupon the truſtee 


* 


Wirts: 


ad with; and therefore the -truſtees have not à8 
in che affairs but if they can with fa 
—— be of ſervice to the infants, - are willing 
100 What ma Ai er gower towards f the in- 
uten of teſtator. Ante 
: Mx Chamberlain otras e is in 
„ cifcumftznces, has married a ſecond wife, and ab- 
bimded ſeveral years; ſo that the infants are in the hands 
under the care of urs Howe their aunt, who has alfo 
1 about 50ol. 
, which was umphr Mainwaring 
"Fg vous ag umphrey's — and on his 
2 din moieties to mis. E. and the infunts; ard 


in H. receiving the whole rents of that eftate, the truſtees 
e apprehenfive great inconvenicncies may ariſe to the 
mats; if they permit her to continue ſuch/receipts. 
Wu run the truſtees can with ſafety act in the truſt 7 
1 In what manner? and particularly with reſpect to 
nt 3 ere 


LTHAVE read and conſidered the will ef ft a. FY 
add finding. his affairs ſo. greatly embarraſſed, Iam A 
grat difficulties. how to adviſe the truſtees to act with 
ſity; for the teſtator, it ſeems, it is ſuſpected was in- 
&hted to the crown at the time of his death, though | it is 
wt fc in what ſum. He, was alſo indebted. to private 
perſots, whether conſiderably or not it does not appear; 
ior does it appear wat is the value of his real or perſonal 
late; ſo that it is difficult to form a judgment on the 
prudential part of this queſtion, But this is clear, that 

tie crown debt being a debt by bond to the crown, which 
hs the force. and effect of a ſtatute ſtaple, is a lien on all 
l lands; and that all his perſonal eſtate is liable. thereto, 
the firſt place, before any other ſort of debts, Beſides, 
te teſtator has made his real as well as perſonal eftate liable 
il fort of debtsz.fo that the truſtees muſt. take care 
dur all the rents and profits of his real eſtate are applied, 
Alls, C c 4 in 


pant an necount of the debts; which they have hot 


Anſwer, 


WIIIsò. 


* 0 .7 in che firſt place, to the. payment of: his. debts; debt t Ur 
-thecrown inthe fit᷑ſt place, and then other dedts:; ſo 
dhe truſtecs, if they would act id this truſt with f 


miſt Ke r e the fords of, che treafury to fa. tute 
debt to the crown, and to diſcharge it;; for till that; 


Wer oF eg in this truſt with any ſecurity, By mu 
"When a guietus is obtained, and the bonds to the crown ar 55 
delivered up, then they may proceed to act in the uu 


But though it was the teſtator's intent that the truſtee 
ſhould appoint; receivers from time to time, and r ieiy 
tze rents, and not bring the eſtate into chancery; yet 
afraid ĩt will be impracticable, at leaſt I cannot think 
. adviſcable for them to act in the truſt without the direc 
tion and. indemnity of à court of equity; by men 
_ whereof receivers will give ſecurity to the court, and t 
the truſtees will not be reſponſible for them, which owe 
- wiſe, I think, they may be; for: then the aſſets will b. 
accounted for, both legal and equitable, the debts will be 
paid in ſuch manner and ordet as will indemnify the truſ: 
tees, wan the main may be better: for the infants. 


7 


Quare, 5 perſon who is of bn l 

26 * the teſtator qualified for the office © of receiver of his eſtates 

Can they with fafety appoint” any other perſon a receiver 

e115 eee a ao," How far will 11 p 
GIS mn. 1 

Anfwer. 1 THINK, e 

, accept this office yet if they ſhould take upon themſeh 

to appoint receivers, I ineline to think, that they would be 

reſponſible ſor ſuch receivers to the infants; becauſe the 

would be told they ſhould have applied to the court of 

; ; hancery to have apponced receivers and then hey nigh 

have ated with ſafety. © &} 9309 #71 gt 1 20 An 

Ind ei Sich n es 27 io erfong as 21023 90-10 fn 
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WILLS, 393 
N Upow-coniſidering that part of the wilt which Teites-to 3. Quzre, 
Fs infants father, pleaſe to adviſe, Whether the truſtees 


can direct or, appoint him 2 to his 50 with- 
out "Joing an 12 act? 5 con ſigering the father” 54 


F tutſtances,| arc Elauſes in the will relating to him, Is 
ut ii prudent or advifeable they ſhould do ſo? > Will ſuch ap- 
3 ointment (if the truſtees. can do no other act) be con- 


q — — — — —— 
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dered as an acceptance of the truſt? and, How far will 
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--THIS 1 and doabefe clan ir this Il, ue 
2nd ſeems to be impracticable in its execution; ſor it is to 
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which is a hardſhip: upon them; but I'think, that as the 

1 bM-tcftator has given the truſtees a fort of power to enable 

ill de father to intermeddle in the management of their per- 

true bs and eſtates, I think they may do this: though it can 

g lelegate no power to the father to act as guardian, be- 

| cauſe he has the power already, yet when the father acts | 

in t © by virtue of a power delegated to him by the teſtator s 

truſtees, then I think that his acting under and within | 

ey be . the compaſs of that power will not amount to a forfeiture 

| of the children's eſtates ; ſo that they may delegate ſuch 

700 power as above to the father; that is, to manage the 

| wil | perſons and eftates of the children. And as to the power 
oer cheir perſons, he has it already; and I think it may 

de proper to give him ſuch power: but ſince the teſtator 

e i ne wn his diſregard for him, I think it would not be 

t ai proper over theſe eſtates deviſed to them by 'the teſtator, 

miete e the grandchildren's other eſtates, in regard that they 

gin night be reſponſible for his miſbehaviour and miſapplica- 

bop of TO protits of the eſtate. But this i is one 


W016 other 


Ia dle away that natural as well as legal power and guardian- | 
nk i ſhip of the-children-which'the law has inveſted the father 1 
ier vichal, and which: cannot be parted with by him. The li 19 
nem ieltatot has ſubjected the children to a forfeiture of their 1 
ther intereſt in theſe eſtates by acts to be done by the father, [i 
ther | 
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8 
other difficulty which creates. a neceſſity, I think; of u. 
king the directions of the court of chancery; or other. 
wife L cannot adviſe them to act in this truſt, ot do any ad 
to accept it. And I think, that the giving danken 
above would 1 Ne of the truſt, 
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A teaſchold N eſtate; held er un bes urs in 
eſtate is by will AN to truſtees for e of R. P. and Sarah his wife, for 
— ir lives, and the life of the longeſt liver of them; and 
nefit of R. P. After the death of the J ongeR liver of them, to the uſe of 
and S. his wife, the iſſue of the ſaid by bim the ſaid R. P. to he 


for their 
— —.— begotten 3 and ——_— n 


cutors, . 
— SARAH died, hying the ſai Richard, —.— iſſue by 
mainder in truſt Him one child Jane, who alſo died in Richard's life-time, 
for the iſue of leaving iſſue one child Mary: Richard is alſo dead, having 
S. by R. P. % made a NN ee eee 
— ane „ thereof... 


„ . S. dies, living R. P. \ 
| leaving iu by him J. who alſo died in the life-time of R. P. leaving iffue M. K. P, 
by his will appoints T. his executor, and dies. The Or ix od of Mr. Boorn, Whether 
the leaſchold ettate belongs to N. or the executor of R. P.? 


Quere. WHETHER will chis leaſehold-eftate-betong to the exe- 


cutor of Richard, or to the daughter or adminiſtratot 
of Jane? 


n teen ir batrrgob bar sg M X 
a "THis Caſes of Donne and Minifield,. and Buſy nl 
” | Hodgſon, go a great way towards the deciſion of this 

Cafe. If the words in default of fuch iſſue mean, in default 
of the ſame ifſue being living at the death of the longel 
Ever of Richard and Sarah, then. by. the expreſs words 
| this leaſehold eſtate is to go to the executor of, Richard 
JF they mean, in default of iſſue in being at the — 


n 5 54 the 


2 -IE o& 26. 


WILLS. 


de death of the longeſt liver, or, in default of chere ever 
bring been children between Richard and Sarah, then 
Richard's title and that of the executor fails. And as the 
capteſs limitation, after the death of the longeſt liver, is 
o the ſue af the body of Richard by Sarah, and they 
had iſſue Jane, who lived to be married, and to have a 
fd 1 think, as ſhe fully anſwers the deſcription, a right 
in nature of a reverſionary intereſt attached in her; and I 
conceive it will go to her adminiſtrator; and to this I in- 
dine, becauſe I do not think that the intent was, that 
Richard ſhould have this leaſehold intereſt if he had a child 
bat lived to be of age and 1 houghth that child 


21 


for bauitr of fuch: iſe. 8 to be pi wee ak if the * 


and u ſaid,” i and if there ſhould be no iſſue born 
A * the faid Richard and Sarah in their life-time, 
RN « or being any, if all iſſue between them Hall fail at or 
« before the death of the ſurvivor of them, then en hee 
: by WY cutot of Richard.“ But this is a Caſe of ſome nicety, 
15 and believe there may be various reſolutions relative to 
e matters. See the Caſe of Stanley and Lee, 2. P. 


Was. and Leveſon and e e * June 1740. 
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12 e and deviſed all his 8 &c. unto his 
1 James Hall, for and during the term of his 
uteral life; and from and immediately after his deceaſe, 

ute the 1 en of bis body lawfully begotten, his heirs 

ad alone ar ever; the eldeſt of ſuch iſſue- male always 
to be preferred, and take before the younger : and in de- 
but of ſuch iſſue, remainder over. e ny 


W or in a 
IN 


" body lawfully begotten, Fim, for een olisien, wheler J H. took 
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Lands are de- 
viſed to J. H. 
« for uc; and 
* from and im- 
„% mediately af- 
« ter his de- 

„% ceaſe, unto 
«© the iſſue. 

male of his 


WILLS. 


| the word iſe is a word of, purchaſe not. o 
limitation, | wills, it is conſtrued either as a word of 
pure 4% or of limitation, a as ſeems beſt t to correſpond with 
the manife ft grneral intent of the teſtator. In the preſent 
caſe, the expreſſions s from which the teftator's intent en 
be Collected, feem to have an inconſiſtent tendency, 
hilt the teſtator intended his nephew James Hall only an 

e ſtate for life, remainder to his ifſue-male as purchaſers, I 

_ conceive appears from the expreſs limitation to his iſſue. 

male, bis heirs and affigns, with power to him the nephew 

to charge annuities for his younger ſons. That he in- 

tended all his ſaid nephew fue me mould take in ſuc. 

_ ...-; ceffion, I think may be collected from the direction, that 
be alu of ſuch ifſue ſhould alwoys. be. preferred, ou tak 
„ AJeſers the heunger. This could not be effected but by 
nn conſtruing the ſons to take ſucceſſevely in tail, which is in- 


do * 2 


— 


$4.1... ©, confiſtent with the preceding limitation, to the iſie-nal 
25 1 bi beirs and Ant- And that the teſtator did not iatend 
= — . (the remaindet-man) or his iſlue-maley 


n e „ r 
—— * James, I think i is clear from the limitation over to Wil. 
Fam aud his iſſue being expteſsly confined of pallyopel 
4 to the failure of the iſlue-male of James. Now, if the 
__ © 3 | "en oct to veſt in the -eldeft:ſon of Jamet hy 
Bu. 25 purchaſe, I do not ſee how it can poſſibly go to any other 
cre r and if not, then, under ſuch a conſtruction, this in- 
2 25 tention of the teſtator, which ſeems to be a general ruling 
Re one, that the eltate {hall go to all the iſſue-male of the firkt 
apy deviſee before it goes over to a ſecond nephew, will not 
0 ee nor do I fee how it can, but by "conſidering 


* ee IO LAS Sis Nh And 


4Yoms 8 and Roe v. Grew, in bottrwhith e 
ö trary tu ſuch a conſtruction were made to give way to tue 


* * . 


witts: 397 
of A beate ul che iſſue- male of a firſt deviſce for nie, | 
of yy conſtruing the limitation as an eſtate. tail to ſuch firſt 
ith Hike; T'think myſelf warranted to incline in this Caſe 
ent \the opinion, that the deviſee, James Hall, is, in order to 
an KQuate the general intent of the teſtator, to be con- 
Of dard as taking an eſtate tail vader the limitation to > him 
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Casz 15. 


eee IE bee A teftator be. 
uno my ſon George a houſe and premiſes ſituate, &e; queathed unto 
111 ww in his occupation, during his natural life, and ry ſon G. a meſ- 
Ws {caſe to..44. bis, wife during her natural life; PW er — 
4% bon and after the deceale of of te ſurvivor of them, I give jo Br in his own 
— nl becſueath the faid meſſuage, &c. unto the children of occupation, for 
ther 


ny laid fon "Lawfully n or to be hte; and after 
13 — in caſe his ſaid ſon 'Geor desde deceaſe, to 


NI. his wife for 
happen, to die without iſſue of his body lawf rlife. a 

2 5 then it is limited in like manner to his ſon Ro- — 2 
2 ket and his wife, and their —— and if his faid ſon 4 ow. 
de idkert (ſhould die without i e lawfully begotten, then ume: 
by: gives and bequeaths the fame unto his nephew, and after Tay an 
tier seal to bis. children, lawfully begotten ot to be be- er ie be begor- 
. cn, in ſuch ſhares and proportions as he ſhall direct and ten, ſhare and 
ont. 
i Ar the making of the above will, George had a chüd met 6: hould 
irt ben living,” which afterwards died in the life-time of the 1 cnt 
not eltatory-... nus body, re- 


1 N. days afeer teſtator $ death, A. (George s wife) wainder over, 


WREREVER. FO do-a-limitationi.of poland ton of dee of G. 
Felon; and if be die without iffue, the remainder is too re- yas tooremote} 
ace, not being to take effect till a general —— | 

Mich may not happen for ſome generations. But 5 

& linitztion to ſuch perſon, either indefinitely or for 

life, 


ring afterwards marries his preſe Tor mien 
preſent crecutrix Whether the li- 

Aud Par, tee, but never had a child by her. 5 

yet after the failure 

iſon, 

con- 


WILLS. 


life, is followed by a limitations his ehren or ue, thi 
may anſwer the relation of the word ifſue, in the limitation 
| over.” The words dying without ieee, in ſuch Hinitatith 
over, have been held to fignify the u. befdre-mentiancd, 
and to whom the antecedent limitation over was made 
Na. Vaughan v. Farrer, 1 Vezey 182. And under that 
conſtruction it ſeems the limitation over is eventualhy 
gobd, not as à remainder after, but as an alternative to, 
of ſubſtitutionary diſpoſition for the limitation to the iſſue, 
ſhould that fail for want of any ſuch iſſue; as in Higgins 
„ Dowler, 1. P. W. 98. Madox v. Staines, 2. P. W. 
421. Stanley v. Leigh, 2. P. W. 618; and ſeveral 
ethers to che ſame effect. And therefore, as there is #limi. 
tation in this Cafe to the"children of George T,yde, I in- 
cline to the opinion, that the words die toit hot iſue, ti 
i che limitation over, are to be conſtrued as referring to 
the iſſue before deferibed, juſt as if the words had been tl 
without ſuc h iſſue. Vaughan v. Farrer, above cited, ſeerns 
very much in point to the preſent queſtion; — 
a-deviſe of real and perſonal eſtate to one for life, and 
ſhe /zft children the whole to ſuch chill and childven Vit 
if- ſhe ſhould die tuitbant iſſue: then to other open 
was.contended, that the limitation ofthe perſonal prope 
was too remote, and that the whole veſted in the feſt oe 
xiſee: but lord Hardwicke held the eontrary : obſerving 
that wherever the general words dying toithurt 2505 
mentioned relative to perſonal eſtate, the bequeſt of whic 
1slimited ſo as properly to take place, the court las con 
ſtrued them to mean ſuch iſſue as before deſcribed. Indeed 
is natural enough, when a teſtator gives property to certain 
iſſue by deſcription, and then gives it over in default 9 
iſſue, to ſuppoſe he meant in default of that iſue to who 
he had before given it. The preſent ſeems a ſtronger Ca 
in favour of the limitation over, than that of Vaughan 
Fiarrer; for the above-mentioned conſtruction * 
| pines 
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tat eaſe eventually have given the property over in exclu- 
jursf iſſues becauſe the limitation was confined to children 
whom; the mother ſhould leave, and ſhe might have left no 


n child, but one or more grandchildren, not falling within 
lo the deſcription of. fuch iſſue as before mentioned. But 
a here the limitation being to the children, generally, would 


wwe veſted in them on their birth; ſo that if there had 


. been any iſſue, they muſt have taken, i ip. exeluſſon of the re- 
„en over. I am therefore of opinion, that as mr. 
* George Lyde had no children at the time of. teſtator's 
or ach nor afterwards,. the limitation over, conſidering; the 
e word iſſue. as relating to iſſue mentioned, pit. children, 
gad in event; though had there; been a child born after 


de teſtator's deceaſe, the whole would have veſted. in ſuch 
c child, in excluſion. of all the limitations over. But ſup- 
/ 168 poſing the limitations over were to be deemed too remote, 


ö s, br the reaſons I have noticed, I conceive, as the 
ens gen bas: happened, they are not; then I ſhould. be of 


winjon, that as the | eſtate was limited to George Lyde 
neſchy for bis lift, the ſubſequent words, and if he hup- 
n to die toit baut Me, did not enlarge his eſtate as they 
tight have dona had the limitation to him been indefinite, 
kit that the remainder in the eſtate belonged to the teſta- 
* two ſons, Robert and George, as joint teſiduary le- 
ers, according to the opinion of Lord Tae in r Ente 
, Ca 8 n 21. | 
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on VELYNduke-of 
2? — — in e 


eſtates, which were 

remainder to IH nord his — * he py 
the ufe of the An de vited all his fee —— manors, lands, and 
lvccerding duke ments, unte the eneeutors for 500 years; upon ferent 

er to erein mentioned; and ſubject to the ſaid term, be gaye 
trufices and a devise alf his ſee mple manors, lands, and hereditz- 
their heirs du." ments, Whereof he, or any perſon in truſt for him, had 
ring his life, to anyreſtare of inheritance in fee ſimple in ' poſleflion ex- 
— _ cept as therein mentioned), to take effect after the determi- 
— = --nation-of- & precedent limitation, which ſoon after deter- 
other ſons ſuc - ined, to the uſe of the preſent duke of Kingſton for his 
ceffively in — — — — 


oontingent remainders; 
hn nderes Sthbet m uerefhtely in tail male; remainder to the lt 
eruſices to es- Tidy Gower'for hovlics, with the like proviſion to preſerye 
terve, &c. ; re- contingent remainders; and after Ber death, to her" firſt 
mainder to her ſucoeſſively in tail male; remainder ts 
— ber daughters in equal ſhares as tenants in common in ul 
bucceſlively ; re-. generaf; reminder to the teſtator's right heirs. 


mainder to her daughters us tenants in common in tall; remainder to the teſtator's right 
heirs. Teitator mies lady G. dies, The ſoceseding - duke afterwards contracted wit 
Jord G. the eldeſt (om and heir made oi lady G. that he the dulce fhould become the purchaſe 
. of the deviſed eftzres, and ſhould pay lord G. 21 col. for lis intereit Iberein, and that the 
ſame ſhould be conveyed Iten eg to a term of years ſor raifingfuch or) io the Game duke | 
fee, freed from the uſes and <ſtzres limited by the will; and that the duke ſhould 
other berecitamemts of as great or greater value, to the then ſobfiſtine uſes of the late Gabe 
will, other than tha eſtate veſted in the £id lord G. in remainder} and all eſtates VETE@pe 
dependent. The ſaid ſucceeding duke and lord G. alone then applied for and obtained an aol 
parliament, t, whereby deviſed eftates are veſted in truſtees, freed from the, uſes and «(tate 
of the late dukes will, to the uſe of other truſtees for a term of years, for raifing the 
21,c00t. for lord &. and fubject thereto to the uſe of the laſt mentioned duke in ſee. Ari 
dy the ſame act, certain bereditaments-of the ſame duke of equal value are ſertle4 to the u 
Imited by the late duke's will, antecedently to the limitations to lord G. for life, &c, 450 
fudje@ thereto to the uſe of the ſaid' ſucceeding duke in fee, with a ſaving clanſe to 4 
perſons except the fame duke, his firſt and orher ſons, Nc. the truflees to preſerve, Ec. 
the truſtees of the term of yen creed by the will, the ſaid lord Gower and the iſſue 
| lady Gower, and the heirs of their bc des reſpectively, and all claiming under the will 
The Orax ron of Mr. BooTx, Whether the limitations expeRant upon the eſtate tail v 
ia tord Gower bythe will, are-completely barred by this act, without a common recove 
having been ſuffered ? and, Whether the non-obſervance of certain Wen 
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By a.decree of the court of chancery, ein the pre- 
{nt duke of Kingſton was 3 and lord Gower and 
athers, were; defendants, after taking notice that the ma- 
zotsy. ec, therein mentioned, being — of of the —— | 
5-7 py Aegan 
with. 44,0001; and upwards, - ys to be 
Riel by mortgage or fale of the premiſes. compriſed: in 
the ſaid term of 500 years, 

Taz duke of Kin ſton being lo ſeifed for bis life in 
1 
in coatingenc in 
+ nale 3 with . earl Gower as firſt 

* 


tenant in tail 
6, be being the eldeſt ſon of the ſaid lady-Gwwer ; 
remainder over to his brother and filters + - 
Gower, before any recovery was. 
2 eſtate tail or the the remainders over; that the ſaid 
+ gr eu pumrgggery was pen 
8 
n Gower, in ration ti 
wemiſes ſhould be canve 


* 


make is | 
2 1 5 Ss 'or ſo many of .the 1 ; 
al g wers rn unitations, deviſed, limited, 


"Oran e eſtate thereb 
er, and all the 6 204 
iows-thereupon « and de ge ay a 
A ted: Fo ee | "the inal jd prnen, = 
recayery ſuffered to bar the intail premiſes, 
N e — without che con- 
on in remainder, applied te parlis- 
—— the will, degree and agree 
meat before mentioned; hut Although earl Gower was 


W Ve, enabled by the log, wi e-concurrence' of © © © 


Fe 


WILLS. 


te- edn Robert Harper and Samuel Harper, for a term 
N 100 eure, upon "the (ame truſts as were declared of 
c term of 300 years in the before - mentioned will and 
lte; and after che end or other ſooner determination of 
2 to the uſe of the ſaid Evelyn dake of King- 
lin, unc kuls affigus for his life; remainder to the ſaĩd Ro- 
en Harper and Samuel Harper (the termor) and their heirs 
Wang bis Nfeg iti truſt to preſerve contingent remainders; 
ander to the firſt and every other ſon of the nid duxe 
cell vely in tail male; egy game to . * dne bis 
un und aſſigns for ever: | 
2 r 'faving apts. 's except the Sula 
and his heirs; and the firſt 3 of 
2 heirs male of che body and bodies of 
Be pee on Pad the truſtees appointed by the 
kts duke of” Kingiton's will to ſupport! the contingent 
i und eſtutes thereby limited tothe 2 preſent duke ' 
uche iſſue, and the heirs of fuch truſteesz and the truſtees | 
he termof zb O years ereated by the will; their executors ' 
md adniniſtrutors ; and the ſaid earl Gower” and the heirs 
bee and the iſſue whether male or female of the 
Jcwerz and the heirs of their reſpective bodies ; 


uf als; eſtate, traſt; intereſt,” benefit or advantage of 
wt or vut of the premiſes velted and ſettied dy this act, 


ts lid premiſes as they had before the paſſing this act. 
Tur funtof > 50008 has been borrowed upon moregige 
le rm of 600 years Hmited by be at. 
N bath contracted wich the duke of Kingſton or 
gert of the" in the aforefaid act of 
into che title, dot hath” ; 


| Ge edge: dirs ts the 
IT without the conſent or concurrenee ef che 
dns in . und truſtees to ſupport remainders, 
"penous to the act by common recovery ot other due 
at of e r ! eſtate tail 


Wan 

Mw vic 7. 10 and 
* 

RP 


— brand and perſons chiming" or to ckim 


tine of or under the will of the late duke of King h 
{all fuch"eſtates, rights; and intereſts in to or out of 
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WILLS, 


and remainder, and extending and gonverting them into an 
abſolute / eſtate of inheritance in fee ſimple; in remaindet 
in lord Gower, ſubject to the prior limitations to the iſſue 
male of the duke of Kingſton; and ſuch doubt is conceived 
for the following reaſons: sz: yon le 
Fi That a common recovery ſhould have been ſuf- ges 
fered by the duke and lord Gawer of the ſettled eſtate, fo | 
as to have 8 8 kg ire fuppla:in . thereof ex- 
pectant on the death of the duke, and failure af iſſue male 
of his body, in lord Gower, which reverſion he might 
have contracted to have fold to the duke or his heirs; and 
in that caſe the reverſion in fee in the eſtate agreed as the 

juivalent might be limited to the duke and his heirs ; but 
it ſeems unreaſonable that without purſuing that method in 
due courſe of law, the chance which. the iſſue of lord 
Gower and his brother and, ſiſters had in the reverſion, as 
well of the ſettled eſtate as in the equivalent eſtate, ſhould 
by the act be taken * without their privity or conſent, 


= 


by a mere allegation only, it being expreſsly « to 
the rule now well cMablilhed, — ih regard to 
e laid out in 


ch 

SEC 

lords i 

« that 
«be. 

the 

« ſyc} 
ber 

«of f 

« the 

Ax 

6 vate 

« refe 

l [hed, in ch⸗ fan 
monies veſted in truſtees, and directed at laid out ein! 
lands, and ſettled in ſtrict ſettlement, which is, called In 
money land: 'for, there if a tenant in tall, with remainder f two) 
over, apply to the court by petition. to haye the money Wi &cre 
paid him, inſtead of inveſting it in lands to be ſettled, be Wl it ha 
having a power by, recovery to bar the intail and remain - ting 
det, the court always denies it, unleſs all the perſons in f te { 
_ remainder appear in court and conſent to it; as may be Will tiok 
ſeen in a number of Caſes determined by Sir John. Trevor, WI nas 
Lord Cowper, and Lord e e that if a dg 
remainder man has but a Chance, which cannot be barred Bl rg 
but by a recovery, then in goed the tenant in tail might WI bet 
dic before a recovery ſuffered, 4. caurt of equity, whole for t 

| buſineſs it is to aid the intent of the g ought. not in parti 
violation. of ſuch intent to decree. the payment of the Wh lüb 
money to the tenant in tail, but to decree. it to be laid out in the 
lands, in order that the chance which was intended the lod 
remainder man might be preſerved. However, it has been Wi -- 
ſaid, that there is a material difference between lands te: 
themſelves and monied lands (that is, lands that are to be WW en 
purchaſed with truſt mon es): for in the one caſe à r*. 
covery may be ſuffered immed ately, and in. as ſhort a WW it 
ſpace of t me as an act of parhament can be obtained; and ha 
therefore it is dle to ſuppoſe the legiſſature, would put the F 
parties under a neceſlity, firſt, to luffer a roCOverys. amd pol 


WILLS. 


den to apply for an act to ſetile ati equivalent on the duke. 
nd his-iffue only, which may and is done in one and the 


| une act. But in the other caſe, a purchaſe of lands muſt 
| a te completed,” à ſettlement made, and a recovery ſuffered, 


which will require a matter of time, and conſequently give 
; preater Chance in favour of the perſons in remainder, 
ich they ought not to be deprived of. he 
S$6onDLY; That dy a ſtanding order, of the houſe of 
kd it is ordered, & that no private bill ſhould be read in 
«that houſe until one of the printed copies thereof ſhould 


26 5. &: 7 


t 
1 he delivered to every perſon that ſhould be concerned in 
e (he faid bill, before the meeting of the committee of 


& of full age not concerned in intereſt, or in the p 
« the ſaid bill; which order was not complied with. 


E £5 + 


t, ume bill ſhall be offered to the houſe lords, it hall be - 
to Wl *referredto two of the judges, who are forthwith to 
to «fammon" all parties before them who may be concerned 
e Or a bs | 
ed Is purſuance of which laſt order the bill was referred to 
er Wi two judges; who by their report (after ſtating the will, 
e, contract, and preamble of the bill) certif”, that 
he it had been p d before them, that the eſtates in Not- 
n- Wi tngtumfhire intended to be ſettled by the bill, in lieu of 
in fie ſaid ſettled eſtate, wete of much greater, value than 
be bol eſtates; and that the petitioner the duke of Kingſton 
or, v chen ſeiſed iff fee-fimple of the (aid eſtates in, Not- 
f a 


hing the agreement” into execution woul 
prejudice of no perſon 5 


. 


de to the 


ole i ir the benefit and advantage of the petitioners, and all. 
in WY pricvincereſted ih wid claiming under the will of the late 
the of Kingftan: and that it had likewiſe been proyed to 
t in 


the cer; WHO were: all the parties in being that could 
een be ronoerned in the co cquence of the bil had ſigned 


end; Which they vogel dd to b x 
ukrelidy” art were 6f opinſon it might be reaſonable 


ould fo pleaſe,” 3 Sar 
PROM! ine Words" of this report it 


eems as though all 


Fong in remain der Could no way be prejudiced by the bill, 
Fe | D d 3 but 


«{ch bill: and in caſe of infancy” (which was the al i 
here) & to be deliyered to the guardian, or next relation, - 


And another order is, «« that when a Fe for pri- 2 


inghamihire'z aid they therefore were of N 1 
atfoever, but that it Would be 


benz "thay tis faid Eyelyn duke of Kingſton and Granville 
de peütionz and e ſigned che bill an- 


to be proper fot the purpoſes - 
tat dhe ſame ſhould: paſs into a law, if their Jordſhips 


judges, or 
ls as 5 they are, as th & 
_ Ha EEE by . 1 
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but that they, und ell parties intereſted and claming ur 
the will of dhe laid. late duke of Kingſton, were to receiy 


2828 and advantage therefrom, by reaſon of th 
: ent being a As fame \ Rr ie the (cttled eg 


WHORE Hott bredſight;" miſtake, or omiſſion; — þ 
474507" Sonar Pg ctag not knowing 


d ght in remainder in 
prey HEE * N due courſe of law, 


equivalent ſettled onthem by he dz and-the ahi 
rewerſion in fee: ſimple of both eſtates is veſted in 


Tore, oh Kingſton, without any recompence in Value! wh 


ſoev 
: FAA il a ſimilar caſe of a private act, in a purch: 
made by lord Hardwicke of Peter Leheup eſq. the eſta 
ditected to be purchaſed 8 the money to ariſe by ſale 
a ſettled eſtate v REY, by the 27 be ſold, there is the fa 
E e that ies had a power by due courk 
Haw" to bat i envi and an and yet the la 
vere directed to be ſettled and limited to ſuch and the (at 
uſes as were 7 of the ſettled eftate ; and there © 
not appear to be kk. or precedent to the contraty. 
| THEREFORE, ill the perſon who has contraftedf 
the /ptrchiſe of the ſettled eſtate, having full notice oft 
ee of, mg" be ſecure in all events, payi 


taking a conveyance from 

2 of he 28 80 firſt ſeeing that the reve 
of the equivalent eſtate is elde do the! uſes of the 
duke's will, in caſe any of the perſons in remainder {hc 
- hereafter, make an application to, parliament. to ſeek red 
upon the. principles before mentioned ?., or (as the co 

| tion-money i is very confi derable); 'Has the pure 
"right to expecł ſuch ſettlement to be N made of che r 
- Hon! of the equivalent eſtate to the uſes of the late dul 
will, and to have a recovery ſuffered to bar the remains 
_ before; be pays his — 7 nets and, At whoſe « 
ence "ought that to e? and, Hou 1 e932 with ab 

ute ſecufity to himſelf? 2810 © 

35 * on the 3 8 chat the duke 


| WIT makes out a rs: NE kak Fee mp6 of f 100 : 


 Jettled as the en sfaction of of the | 
| chaſer's counſel way 1 | 7, 
24 | 21190 115113 AMD 

- WHEN: cbjeftions 4 henley, knows 


6 nde of lands which art 
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ved for ſale, every ſort of attention ought to be paid to 
Mak bofsctions, if they appear ts bs in any degree recon- 
— dale to the principles or grounds” of law ; bur in this 
ti ce I amſoiunfortunate{as not; to be able $o perceiye the 
e foutdation' or colour for the preſent objeQtions. _ - 

Wy WO examinitig 4 title under an act of parliament, ſo 
ir as ſuch title depends c on that act, ] apprehend j it is only 
to ſearck the rolls of parliament to ſee that ſuch 
nett is there entered on the record; and that it had the 
mal aſſent; then to ſee whether the words that create 
chi title are | comprehenſive; enough to paſs the eſtate ; 
eſta aa, to be careful to obſerve all the proviſoes and direc- 
lows contained in the act, ſo às to proceed conformably 
bereto; and, laſtly, that the ſaving hath nothing in it to 
jrefervie the tights of thoſe perſons who ought to be bound 
Ihe body of the act, or the rights or eftates of any 
yo fall appear to have rx 9 

I 25 

„Now berlin pot the leaſt intimation that this A has 
* # paſſed Ike all other acts of parliament. If any thing 
ks happened to ö ſupport the plea of nul tiel record, let the 
be made of it; but if not, it is an act of parliament, 
as mück one of the laws of this land as Magna Charta. 


Ang part... Why, chat the manors of 'Hanffop, and 

n other manors and lands there mentioned, and all 
ther the manors; lands, &c. late the eſtate and inheritance 
ry TEvdyn late duke of Kingſton, ſituate in ſuch and ſuch 
f 0 mes, which by his will were given, deviſed,” or li- 
ited, to the uſes and upon the walt N. therein men- 
au e, wan, from and aſter the day of June 1) 50, 
© W* titled | upon and veſted in mr. R. Harper and mr. S. 

lirper; and the fame are thereby ſettled upon and yeſted 
them, their heirs and aſſigns, freed and diſcharged, and 
Mdutely acquitted, exempted,” and exonerated of and 
Ls BE the ae truſts &c. ** 
944 


Den fee what are the operating words in the body or en- 


497 


vi- 


eb de ad bl of.ch ſaid Evelyn late duke of 
Kingſton deceaſed, |. And then the act ſays to what uſes 
mr. R. Harper and mr. S. Harper, and their heirs, ſhall 
ſtand ſeiſed. If there is any thing defeRtive in theſe, words, 
it ould be pointed qut; but in my ſenſe they are as com- 
prehenſiuę as words can well be. I think they would not 
have been fuller and ſtronger if it had been expreſſed, 
That from and after the day of June 17 30) all thoſe 
magors, lands, &c. ſhould be abſolutely diveſted out of 
. the ſever] perſons claiming, or to claim, any eſtate or in- t 
tereſt, in poſſeſſion, remainder, or reverſion therein, under WI « 
the will of the late Evelyn duke of Kingſton, and from 1 

0 

ö 

| 

| 

| 


thenceforth ſhould remain in the two meſſrs. Harpers and 
their bgirs, to the uſes. therein expreſſed. Weigh the 
words © exempted, acquitted, and exonerated,” and there 
eʒn be no doubt but the act, as it is now penned, is tanta- 

to what it would have been if the others had been 
uſed. The light at noon-day, with a ſky the moſt un- 
clouded, cannot be. clearer, The next enquiry is to: ſee 
whether there is any, thing made requiſite by this act for 
the. takers under the uſes thereof to do ox perform, in order 
to entitle themſelves to take and enjoy the eſtates intended 
thereby: but I believe there is nothing of this kind; fo 
that what remains. is to look. into the ſaving. The ſaving 
is carefully, penned; and if any perſon in whoſe behalf theſe 
ohjeftions are made is within that Gving,, then indeed 
dere is danger; for that perſon. will not be bound by any 
ofi the foregoing. clauſes : on the contrary, all his rights, 
titles, claims, eſtates, and intereſts, will be preſerved and 
kept, entixe: but then the words of the ſaving are qualified 
ad. circumſcribed, certain perſons therein named being 


expreſtly ſhut qut from the benefit thereof, The words 
ae 38 the king's majeſty, bis heir and ſucceſſors 
Hand it all and, every, other perſon and perſons other than 
Land except the fad Evelyn nom dukg of Kingſton, and 
« the ſeneral. other perſons therein. named, all ſuch eſtate, 


i right, 
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« right, title, intereſt, &c. as they had before the paſſing 
G of the act.“ Theſe words other than,” &c. are 
w6rds'of excluſion and by them the ifſae, male and female, 


of Exctyn lady Gower," and all perſons claiming under 
the will of the late duke of Kingſton, and alſo his right 
beirt / are abſolutely debarred from any benefit from this 
ſalvo-Jures and fo the binding re __ nd the a 
remains in its full force. *- 
Bur then it is objected, that certain rules or Geb dr 
the houſe of lords, with reſpect to the ſummoning all per- 
ſons concerned in intereſt to appear and conſent, and with 
reſpect to other matters, were not in this caſe obſerved or 
complied with. But ſuppoſing (though not granting) this 
to de true, it makes nothing towards proving or inferring 


re from thenee; that there is any thing invalid or defeQive in 
7 de act of parliament. ''Fheſe rules and orders are efta- 
en -bbſhed- for the fake of method, order, and regularity: 
n- during ſuch time as private bills are under deliberation be- 
ee fore their lordſhips, they ſerve as regulatibhs to their lord- 
for ſhips in the courſe of their on proceedings ; but they are 
ir able to de diſpenſe with and waved bender they think | 
led fit; and the inſtant the houſe has reſolved that the bill ſhall. 
ſo pals, and ſent it to the other houſe of parliament for its 
ing concurrence, all thoſe rules and orders are virtually waved 
ele ud diſpenſed with, and can have no further force; for the 
eed next houſe, to which it is ſent for its concurrence, hever 
ny aſks or enquires whether the rules and orders of the forther 
Its, houſe are complied with during its progreſs there : all chat 
and fuch next houſe takes care of is, to regulate its further p 
hed greſs, whilft that bill is on its travels there, by the 
ing rules, and orders of that houſe: and when it is broug he 
ds and tendered to the crown for the royal aſlerit, there is no 
ors, enquiry to be made there touching the regularity of what 
han 


was done by either houſe of parliament whilſt it was be- 
fore them: it is ſufficient that it is tranſcribed upon the 
Ate, , and Get i appouts thats alt" Bas pul both che 


houſes 
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böses of parlianient'in dueformy ſo that nothing refining 
but for the crown to give it che royal aſſent or rejeck it. 
Wen the royal affent is given; & n complete act of 
pathament,” and of ſueh abſolute foroe and high authority, 
ant n poet on Eurthy fave thut of another parliament 
(by che unfted eotiſents ef king9 Jorde and commons) 
can itifritipe ot Contradiet it, or even ſo much as call it in 
queſtion,” As tall inferior juriſdictions, they are as much 
bound to ſubmit as the meaneſt ſubject: provided the re- 
cord is right; they may expound or explain, keeping to the 
intention of the makers, but not queſtion or impeach 
what che legiſlature has thought fit to enact as an aft of 
harliament : if there is any grievance or irregularity, that 
muſt and can be remedied-pr tectifiad: only by another act 
of parliament- by an act to repeal the ſormer act. 
Bur I am perſuaded here is n griebahce, no irregulä- 
rity. The duke of Kingſton was tenafit for life, with re- 
mainder in My 6 his AFR andl other ſons fuccef: 
1 


grandfather's will; and that therefore he the fail duke de- 
ſtted of his lordſhip to fix upon a proper price for his in- 

tereſt; and chat on his concurring in che forms and cere- 
monies requiſite n that caſe; his grace would pay and 
9 5 | ſecure 
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ſecure that ſum in ſuch manner as his lordſhip ſhould ap- 
—— 2 — fo: would not be bound, 
but that be underſtood by his lawyers, that on his ſettling 


18 good an eſtate by way of equivalent on ſuch (firſt and 


other): ſons, his grace might have an act of parliament to 
diſcharge: the eſtate. compriſed. in his grandfather's will 
from the limitations in their favour ; and by that means his 
grace would have the whole of theſe laſt-mentioned eſtates 
in his power. 152j0L 

Ir „ this . 
deration, and fixed upon the ſum of 21,0001. as the price 
of his lordſhip's concurrence in all that ſhould be requiſite 
for the carrying of this propoſal into execution; and we 
may-prefume that their lordſhips left it to their lawyers to 
ſettle by *what-mode of conveyance all this was to be ef- 
fefted, It cannot be pretended | that the doing of this was 
in their power, and that there was no need of applying to 
lord Gower's brother and. ſiſters for their conſent. Their 
rights were little better than moon-ſhine, ſince by a com- 
mon recovery, duly and judicioully ſuffered, thoſe rights 
could be annihilated in a ſhort ſpace of time, namely, 
before the end of next term after this treaty was completed. 
As they were obliged to go to parliament, they were ad- 
viſed, and rightly adviſed, that to ſuffer four recoveries (for 
the lands lay in four counties) would be to go to a need- 
les expence ; for that i in a caſe where the parliamentary 
afitance was on other accounts abſolutely neceſſary, there 
the parliament would ſo frame their words, which were to 
become a law, as to have the ſame force and operation, 


and to bar all rights that would be barred by a common 


recovery. This their lerdſhips were told, and, I appre- 
bend, very rightly told, aud that there were many inſtances 
of the parliament's having fo done, and that the practice 
was founded on very good reaſons. F ruftra fit per plura 
quod Pb poteft per pauciera is the rule of equity, reaſon, 


and 
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d 2664 ſenſe ; and it is no wander, chat the. g 
F 
bœraſtön ſhould govern himſelf thereby, eſpecially as in his 
ben Siperience; which, is known to be very great, he had 
ſeen frequent inſtances of the parliamient's having paſſed 
bills of this kind. Their lotdſhips therefore preſented their | 
petition to parliament, prafing an act to effectuate what 
was propoſed according to their agreement. 1 have not 
called for the petition on this occaſion; we may well 
enough gather from that part of the pteamble which im- 
mediately precedes the ſupplicatory part of the act what 
was the effect of the petition. I will venture to, affirm, 
that they laid ſuch a caſe before the parliament as ſhewed 
that” (except with reſpect to the duke's firſt and other ſons) 
there was not nor could be any perſon on earth that had or 
could have any right « or title to any compenſation ar equi- 
valent: for as to thoſe who had any remainder. or rever - 
ſion ſubſequent to or lying behind lord Gomer s cſtate tail, 
their rights were very trivial and inconſiderable, ſince the 
duke and lord Gower could, by going to the court of 
common pleas, and paſſing through the formalities, of 2 
mock ſuit, where the lands were to be recovered from 
them by a fictitious claimant, and where they were to have 
# recompence i in value out of the lands of the erer (in 
Utopia) dar apd deſtroy all theſe rights in remainder in 
five minutes, without aſking any leave or conſent from the 
perforis who had theſe rights in remainder, or any other 
perſon whomſoever:: and upon this. ground the ;petition 
prayed the legiſlature to paſs a law: by which it ſhould be 
eriafted, That in conſideration of che duke's conſent td 
ſettle; his Nottinghamdbire eſtate for the benefit of bis fiſt” | 
arid other ſons, ſor the like eſtates: and intereſis ag they 
would have been entitled to under their grandfather's will,” 
hole manors. antl lands that paſſed by the Standfitder's | 
URS gx Ge away et a ta who 
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ven by that will and ſhoult'be veſted ir che 
wont? Harpers, and their heirs, abſclutely, for tha pur>. 
poles agreed upon dy che now duke and ford Gower in 
coliſeqience” of their treaty before ſtated, "Was. not this 
prijing the legillature to forego the needleſs, and expenſive . 
fyrinis of paſſing tecoveries ? Was not this praying the 
doe of Tords to diſpenſe with their uſual orders about 

„or have the conſent of all parties concerned i in 
et! Look into the preamble. of, hy bill, vou will. 


-» i \ ” s 


out — as fully proved that the duke and 2 Gower | 
ere the only perſons, who had any material or eſſential in- 
rreſt (except with reſpect to bis grace's ſons and their 
iſue male) in the premiſes; and that if the parliament, took 
cre to provide an equivalent for thoſe ſons and their iſſug- 
nale, they conſidered. themſelves under no obligation to 
lipulate for any recompence. or. compenſation. for; the 
rights: of thoſe whoſe titles and intereſts, lay behind the 
tate tail of lord Gower, who, ſo long as he could de 
lure of the concurrence of his grace the duke of Kingſton, . 
could by the deſtruction of his own eſtate tail alſo dae 
ad annihilate all thoſe rights and intereſtts. 
Tnos in the preamble the bargain between the duke 
ud lord Gower is ſtated as between two perſons. wha had 
aright of concurring together to diſpoſe of ànd acquire 


"8 great or greater value, to ſuch and fo many of the uſes 
* truſts deviſed and limited by his grindfather's will, t 
"and concerning the Hanſlop and other eſtates as were 
ten exiſting, other than che eſtate wil thereby veſted in 
Ka earl Gower — — ol 


« remainders 


de whole dominion. over. theſe eſtates, {ave in. regard Js 
de duke's firſt and other ſons, and their iſſue - male z ant 
when another eſtate is ſaid to be agreed to be ſettled for 
dem, according to his grandfather's will, the words are, 
" that the duke has agreed to ſettle manors; lands, &. of - 
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| pariament- erpwebly Ge, that he propoG! made to cbm 
is to exclude all thoſe diſtant remainder men out of 
me equivalent. Why ?-: Becauſe: they thought their 
rights"! deſerved-no attention. The: parliament” imme. 
diately gives the reaſon in theſe words: 4 But although 
the ſaid carl Gower is qualified and enabled by law, with 
<« the1concurrence of the faid duke, to bar, defeat, or extin- 
« guiſh the ſaid remainder in tail ſo veſted in him as aforeſaid, 
and all the remainders and reverſions thereupon expectant 
« or depending; yet as the ſaid manors; &c. intthe counties 
« of Bucks, &c. do ſtand limited by the late duke's will to 
« the firſt and other fons of the now duke, after his death, 
« the faid premiſes cannot be abſolutely conveyed to the 
« uſes or effectually veſted in the perſons intitled on the ex- 
« ecution of the faid agreement between the duke and 
« earl Gower, without the aid and authorit ty of parliament: | 
Therefore be it enacted, &c.“ —Here would, 1 again 
aſk, Whether the reatonablenels of ' not attending to the 
incotiſiderable, petty, and indeey chimerical rights of the 
remote remainder men, and of foregoing the expence and 
tediouſneſs of thoſe fictitious pleadings and proceedings 
that muſt otherwiſe be uſed in the fuffering of four f fe. 
coveries, are not in this part of the act plainly amd clear 
? © Conſider, at the ame time, what ] have 
ſaid about the rights, titles, &c. of the iſſue male and 
female of Evelyn courteſs Gower, and of the rights of 
the* right heits ef Evelyn late duke of Kingſton; being 
expreſay excluded out of the Fwägz and 1 "link you 
will have no doubt but that the legiflature b hath knowingly, 
deliberately, and of (et purpoſe, diſpenſed «with af forms 
and orders of each hotife, and alſb with the nctdleſs forms 
of ſuffering! recoveries z and by -artending only tod the 
ſubſtamce of things, and not to particular for is; has thaiſe 
— LCA ä 
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Allem of- the wok court ol packament, in which the 
mhole-legillative | power; reſides. If you aſk; Me how fat 
tig.is-conſonant to former precedents, I dare confidently 
miver, that. 1-/believe upon ſearch .you will And. many 
f this kind. The gaſe of Mr. Leheup is not quite ſimi- 
ry becauſe; they ſay the equivalent was carried e 
de whole line of the former claimants. But in 1745-m◻ 
uns concerned in ſettling an act fur fale of part of the ſettled 
ate; of Henry earl of Stamford, &c. and 1 am ſatisfied 
tat i you will be pleaſed. to conſult that act, you will 
ind that the parliament. did there all that they did for the 
luke of Kingſton. and lord Gower by the preſent act now 
ore us: they barred remote remainders, which, took | 
dlc after eſtates tail, as here, without putting the par- 
bes to the expences ty recoveries, and exprelslye: excluded | 
eons \ Who might | have been barred by. recoveries om 
= the ſaving | That OG was, by my di- 
on, ld} > hefore mr, 5 0s firſt, a ; he d drew a rough , 
taft 5 the bill: 1 it Al after wards babe we, aud Lo new- 
bred all the pr ore amble, Kc. and alſo the Kringe i in words 
"7 my own. © 5 chief baron Parker "and mr. baron i 
Urte were A5 1 te to whom it was "referred. 1 Ln 


#T*a87 © 


2 | nder bis 1 through inadvertency. | 
5 [x the preſent caſe, r belieye the reader wa be 7 
1 kit whatever hath been dane, an this ,occaſion, under the... 


en of ie legillature is now a law, and that. it ean- 

kt de undone but by a new act to repeal. the at by 

Rich this law hath been enacted. In a judicial proceede. 

Nu; default in ſord is an error, for which the judg- 

ket. is in the neut ſuperior court ol juſtice reverſablg 

V urit of ertot, or an appeal i but wo ſhall reverſe 
the 


obi 
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the afts of the legiſlature ? All that ean be done ther 
ie, to lay an humble repreſentation before the parliament 
dy way of petition, ſhewing ſome grievance and praying 
a repeal. But who is aggrieveThere? I know not, unle 
the clerks in the prothonotaries office, or the tipſtaff © 
the court of common pleas, wid Why complaint of having 
Wer 

| Fnzrt is no analogy between the rules of practic 
(ſidedia the rout of chincery in adrertury fois and 
the rules and orders of any houſe of parliament for the 
. tegulating the proceedings on private bills whilſt they ar 
on their paſſage through the houſe of parliament; bu 
ſuppoſe there was, why is not a tenant in tail's appearancy 
before the high court of parliament, and his deſire and pe 
tition to have his eſtate tail, and the remainders Jepende: 
thereupon, barred, as ſolemn and effectual a tranſaction. as 0 
appear before one of the courts of juſtice in Weſtminſter 
hall, and to go through aſham fuit there ? Is the hand of 
| moſt puiſſant power of the ſtate too weak for ſuch a pur 
| Chaſe, when it has done millions of acts of ten thouſan 
times more conſequence ? Beſides, aſk the pleaders i 
| the court of chancery what courſe: they take, whe 
EEE Stott aay 020" 
charge bind the inheritance of an eſtate f 2ntallled 
with many remainders over? V it va lüRetest to brin 
the firſt remainder man of che inheritance before. tt 
court? and does not a decree in that — — 
mainder men and reverſions ? I believe this is the 
tice, and rent there v beet ef this kind i 
very Caſe. The a& here mentions a ſuit and decree. « 
28th April 1752, and that by that decree, and a re 
In purfuance thereof, a charge of no leſs 9 
fixed upon the eſtate. I would aſk, Whether the inheri 
| ace is not bound by this decree ? And yet I muc 
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queſtion, whether ty body intereſted In the inkeritince 
i — ar © \ party beſides earl 
Gower. 

eee . 
of the equivalent, I ſee no fort of colour for it in this lf 


Lincobv's-inn, Jax. 28, 1764+ JAMES BOOTH. = 
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feiſed of a con- On the con- 


—_ BROWN, gentleman, b 
hderable —— fee-ſimple, aid, in the year 1694, 5 


give and deviſe the fame unto — — 


William rams eldeſt ſon of his brother Re- nan, Prcor, | 

fas Brown, and his aſſigus, for and during the term of his 8 W 

mana lifes and from and after the death of the fad Wit | 2502 £1he || 

ba bn, then then to the firſt and other ſans of the faid zuskzv, Wi- 

Wiliam Brown in tail male; and then the will proceeds zz anau, 1 

i theſe words (viz.): And for want of iſſue of the Boorn, Non - 90 

A body of the faid William Brown, then to e cs Arn 11 

my brother Reginald Brown for and during the term 7 

* natural lift : and from and after the death of the ſaid 

of my ſaid brother Reginald Brown, then to the 

57 ch ſd fo of "my aid brother + 

| fa 3 ay * 

e male the body of ſuch to 
e a 275 42 7 i ue, ag _ third, 

b ee ro wer Egg on or ſons of the 

body of the ſaid ſerond ſon of my ſaid brother Reginald . 

* Brown (according to their ſeniority), and to the heirs 

*male of the bodies of the ſaid ue fourth, fifth, and 

Laber os of tie bad ſecond ſon of the ſaid Reginald 

*Srowntawfully-to be begotten ; the eldeſt of the ſaid fon | 

* and ſons, and — —— heirs male, according” to ſe- 

« rity or, of dirth, to be the 

® jounger — id ſons and their heirs male; and for 

uam of ſuch iſſue, tothe eldeſt or next ſon or. Tons of 

"te aid; Brown lor the time being for the term 


bs natural life; and after his and their deaths, to the 
body of ao 


*deirs male of the 
You, II. 


* faid 
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<« faid brother Reginald Brown lawfully to be begotten; 
e the eldeſt of ſuch ſaid ſon and ſons, the hei 

& of his body, being always preferred 
« and his heirs male: N . 1e, 
& the firſt ſon of my loving 

ec during the term of his natural life; and from and aſter 
< the death of ſuch firſt ſon of the ſaid Samuel Brown, 
< then to the firſt ſon of the body of ſuch firſt ſon of the 
< faid Samuel Brown lawfully or to be begotten ; 
and to the heirs male of the body of ſuch firſt ſon of the 
& id Samuel Brown lawfully to be begotten : and for 
« want of ſuch iflue, to the ſecond, third, ; fifth, and 
© every other ſon-and ſons of the ſaid eldeſt ſon of the ſaid 
c Samuel Brown, according to their ſeveral fenioriti 


> ECT Frs Ferrer 


— 
AT 


, v EE. 


WILLS. "419 


Tax lands being improveable by building, and Thomas 
being apprehended to be only tenant for life under the will, 
about twenty years ago he applied for and obtained an act 
of parliament to impower him to make building-leaſes of 

the premiſes; and he is conſidered by the laid af as tenant 
ke life only.: but now the faid Thomas Brown claims an 
eſtate - tail * the above limitations to the ſecond ſon of 
Reginald, and, after his death, to the firſt ſon of the ſaid 
ſecond, fon of Reginald, and to the heirs male of ſuch ſe- 
cond ſon; and intends to ſuffer a common recovery in or- 
der to dar the reverſion that is in the teſtator's right heit, 
1 Samuel Brown being dead without 
WHETHER the [imitation to the ſecond ſon of Reginald Care. 
Brown, 4s tenant for life be good in the creation in this 

Caſey there being no ſon. in ſe at the time of making the 
I the death of the teſtator ? 


CONCEIVE Thomas Brown, ſecond fon of Regi- Mr. Cazr- 
Kal is 6nly tenant for life of the lands deviſed to him in 22. 
tis Cite for an expreſs eſtate for life is given to him; 

ul e words heirs male of the bedy of fuch ſecond ſon, 
weck mult de owing to ſome miſtake in penning the will, 
ins a they ſtand in the will, words of limitation of the 
ate. given. to the firſt ſon of the ſecond ſon of Reginald, 
ud not of the eſtate given to the ſecond ſon ; and there- 
fre, T'higk, cannot be properly tacked or applied to the 
ehate for ße given to the ſecond fon fo as to make it an 
date tail 3 and ſuch conſtruction would be inconſiſtent ' 
unde abe went Hnitation to the other ſons by way of 
temalider, © And 1 *apptehend the contingent remain- 

ler limited to the ſecund ſon of Reginald for life is good, 
ul does not tend to a perpetuity in this Caſe ; for the con- 
wgency muſt happen, if at all, within the compaſs of a 
i then in being, ot within a year after, and would in all 
ſtobability, as it actually happened, by wearing out with 
be precedent limitations, and might have been barred if 
Viliam had had any iſſue male that attained twenty-one 
Js of age; and if Thomas be only tenant fop life, he 
E e 2 cannot 


* 


yy We os 


0 = = 


. 


28 
o * ? 


-__ — 


oo 89 = 5 


WILLS, 


came by a common ge bu the een in fee in 
the teſtator's heirs at Jaw.” Sha 


1% September 1745 Pp. CHETHAM 


Mr. Preor's * ALTHOUGH Thomas Brown, who is the ſecond ſo 
Opie. of Reginald, to whom the lands were limited in remain 
der expectant upon the death of William the firſt deviſee 
without iſſue male, was not born until after the teſtator* 

death, yet he being in fe when the particular eſtate de 

termined, I conceive the contingent remainder limited t 

him for life thereupon veſted in him as ſecond ſon of Re 

| ginald, with remainder to his firſt and other ſons in tail 

male: and as I am of opinion, that he is only tenant fc 

life of the lands deviſed, with remainder to his firſt and 

other ſons in tail-male, I conceive he cannot by recovery 

or any other act in law, defeat the remainder limited te 


the right heirs of the teſtator. | _ 
—— 40th September 1745. hep b 8 8 j. 100 


Me. Picor's | I GAVE my Opinion to a Caſe ſtated for mr. B 
_— ibn 


che point with reſpect to the limitations in the will to 
| ſecond ſon of Reginald and his ſons, which upon p 
of the will I have ſince diſcovered. 
INSTEAD of the limitations being to the ſecond ſon « 
* Reginald for life, with remainder to his firſt and other ſor 
in tail, as I "apprehended when I wrote my Opinion, 
_ ind the eftate-is limited in remainder to the ſecond ſon 
Reginald for life, remainder to his firſt ſon, and to 
+ heirs'male of ſuch ſecond ſon ; remainder to the th 
| fourth, fifth, and other younger ſons of the aid f 
acts eng yet nevertheleſs 3s 


Ly 
4 1 1. * 
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fate limited to the firſt ſon of the ſecond fon of Reginald 
s intermediate betwixt the eſtate for life limited to the 
W cond fon of Reginald and the limitation to the heirs 

male of ſach ſecond ſon, I conceive mr. Brown is only 
tenant for life, and cannot defeat the reverſion in fee, now 

hed in mire Oliver as the heir at law of the teſtator. 


ae 1745. if ER) 1101 1 Au PIGOT. 


b AGE 


1 AM of opinion, that Thomas Blows! is tenarit for life Sir Dupr zy 
only, and not in tail; and therefore cannot by recovery bar ee ; 


NION, 
the remainder or reverſion in fee to the teſtator's right 
heirs, | q *I& ' ; * f 4 5 T7 | * > ' ; * 


1 1745. . D. bn. | 


1 conceive Thomas "EW LY" for life, Mr. Wazv's 
md no more; and though the limitations to his firſt ſon, ä 
being upon double contingencies, and tending to a perpe- 

tuity, may be void as remainders, they will not be con- 

med to make an eftate-tail in Thomas the ſecond fon of 
CT IS 1 warb. 
LHC EVE PE limitation in this Cale to the fe. Mr, CuzT- 
nd fon of Reginald Brown for life was good in its crea- eee 
don a a contingent remainder, there being a freehold to 

lupport it, and no danger of a perpetuity. 

| aut of opinion, that the liinitation to the ſecond fon 

# Reginald Brown for life was good in its original grea- 3 
eee ee | 

tte teſtator. 

Lu of opinion, that the limitation to the ſecond ſon 


{Reginald was good in its creation as'a contingent re- | 
| E e 2 mainder, 


WILLS. 
mainder, there being a freehold limited before to William 
Brown; and that Reginald's ſecond ſon being born before 
che death of William Brown his brother without iſſue, 
T conceive the eſtate well nes ſecond ſon of Re- 
ginald for life. 


„ WHETHER the words of limitation in the deviſe to the 
70 . firſt ſon of the ſecond fon of Reginald, which ſeem to be 
owing to ſome omiſſion or miſtake, ought to be tacked 
re 
him tenant in tail? and, Whether Thomas Brown, the 


„ eee e 
under the will? 


S FFF S8 


— TE deviſe to the fecond fon of Reginald bring ex- 


wo Secend preſsly for life, and the ſubſequent limitations to the third, 
Gore, fourth, fifth, and every other younger ſon of ſuch ſecond 
ſon in tail by way of remainder, plainly ſhewing the teſta- 

_ tor's intention to be that the ſecond fon ſhould not take an 

 eftate-tail, I think the words © and to the heirs male of 

« the body of ſuch ſecond ſon” ſtanding in the will in the 

A manner they do, muſt be owing to an omiſſion in tranſ 
<3 . Cribing the will of a deviſe to the ſecond ſon of ſuch ſe 
N cond ſon, to which they were intended to be annexed 
and therefore I conceive they are not to be tacked or ap 

plied to the deviſe to the ſecond fon of Reginald fo as te 
make him tenant in tail; and conſequently I apprehend 
Thomas Brown takes only an eſtate for life under thi 
will. . "I 


March 46. EDW. CHETHAM 


n Dene, THIS is a plain miſtake, and I think ariſing from t 

F. omĩſſion of the limitation to the firſt ſon of the ſecond ſo! 
Quere. of Reginald, and the heirs male of his body, with remain 
Y Leer to the ſecond fon of Reginald: but it is clear, tl 
the limitation to the heirs male of the body of ſuch a 
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next remainder is, for want of ſuch iſſue, to the third, 
fourth, fifth, and other ſons, of the ſecond ſon of Regi- 
md: and I am therefore of opinion, that Thomas Brown, 
the ſecond ſon of Reginald, mung 
for life only). 


Aim. 16. b RYDER. 


THINK it appeaty plainly from the whate tenor of Mr. Fanta e 
the will, that the teſtator intended (after failure of iſſue gend Guse. 
male of his nephew William Brown, the eldeft ſon of his 
brother Reginald) to entail his eſtate upon the firſt and 
other ſons of the ſecond ſon of his brother Reginald, with 
remainder over, and never deſigned to put it in the 
power of the ſecond ſon of Reginald to bar the ſubſequent 
remainders or the teſtator's heir at law; and therefore, 
though the will is imperfe&, and ſome of the limitations 
intended cannot take effect (being left out, I fancy, in tranſ- 

the will), yet ſuch a conſtruction ſhould be put 
won all the parts of the will together, as, conſiſtently 
with the rules of law, will beſt anſwer ſuch intention. 
Now the limitation to the firſt ſon of the ſecond fon of 
Reginald, and to the heirs of fuch ſecond fon {if it were 
ppod in the law), is all but one limitation, and muſt in 
conſtruQtion be taken all together; and therefore to make 
theſe words conſiſtent, I ſhould think that the word * ſe- 
* cond” might be rejected, as repugnant ta what wegt be- 
fore, and then the limitation will be very conſiſtent; via. 
to the heirs-male of the body of ſuch ſon, which refers 
r 

p59} oh 1&6 ao Fri on WYG3HEIN 

Zur if the word ( ſecond” cannot be rejected, as - 
repugnant to what went before are 
de teſtator in the next clauſe, I think, has fully ex- 
nnn — 

Ee A 


"WILLS. 


e Hts is bo che third, fourth; fifth, and 
every other younger ſon of the end fo of Bayne; 
which plainly ſhews, that by the words « ſecond for” 

mentioned in the precedent clauſe, the teſtator intended 
r 


** nal "TT. 


Quere. 


* Mr. Wand's 
Anſwer. 


Tarzzrons, if I am right in either of theſe conſtruc- 
tions, the ſecond ſon of Reginald will take no larger eſtate 


than for his life, nnn to him in the forme 
part of the will. 


Ne 3746, . 


1 1 
- Serien, 
# 74 1 


SEVERAL Opinions 


ts Ts, Brown, upon a 
ſtate. of the Caſe to the ſame effect, to which was ſub- 
Joi the following Duere. _ 

HETHER is Wo Brown, ſecond fon of the teſta- 
ted brotha? Reginald who was born after the teſtator's 
death; tenant for life-only,- or tenant in tail of the deviſed 


eſtate? and, May he, by ſuffering a recovery, bar the re- 
- maine in fo to th ltr, bet at law? 


' UPON conſideration of this Cafe, and peruſal of the 
will, Tam'of opinion, that Thomas Brown is barely te- 
nant for life, and has ns eftate-tail of which he can ſuffer 
2 common recovery to bar the reverſion in fee. If the 
limitation to the heirs male of the body of the ſaid ſecond 
fon had immediately followed the limitation to ſuch ſecond 
fon for life, it might have created an eſtate-tail executed 
in Thomas the fecond fon of Reginald; but as the limi- 
tation to the firſt fon of Thomas for life intervenes, and is 
immediately followed by the limitation to the heirs male of 
the ſaid ſecond ſon, this limitation is annexed to the eſtate 
for life of the firſt ſon; and whatſoever eſtate can be cre- 
ated by it the firſt fon muſt take by purchaſe; and till 
there be a firſt fon of Thomas, theſe limitations to him 
«an take no place, Hor make any title * 
5 2 daughter, 
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a who is heir at law, and will after Thomar's 
death be intitled ſolely wid . foe. 


234 December 1s | J. WARD. 


LAM © opinion that -Thomas Brown is tina in Mr. Fazaxrte 
tail, and may bar the reverſion in fee by common reco- * Anſwer- 
very: but it is not a clear Caſe, - 


%s, N, FAZAKERLEY. 


TIT is 4 to me, that the difficulty ariſing in the Mr. WIr zna- 
conſtruction of this will ariſes from an accidental omiffion **** Anſwer 
of a line in the draught, the next foregoing line begin- 
ning with the ſame words; for it is plain to me the teſta - 
tor intended to make the unborn ſons of his brother Re- 
ginald tenants for life, with remainder to- their firſt and 
other ſons in tail male, as well as the eldeſt ſon William, 
who yas in de] and therefore, after the limitation ta 
William for life, with remainder to his firſt and other ſons, 
he goes on and ſays, in default of ſuch iſſue, that is, iſſue 
of William, to the-ſecond ſon of his brother Reginald for 
the term of bit life; and from and after the death of the 
ſaid ſecond ſon of the ſaid Reginald, then to the firſt ſan of 
the body of ſuch ſecond ſon of bis brother. Reginald la- 
fully begatten or to be begatien ; and then follow theſe words ;, 
end to the heirs male of the body of ſuch ſecond ſon lawfulh, 
to be begotten ; which is certainly an improper and an un- 
deſigned limitation; for his intent plainly was to make the 
firſt ſon of the ſecond fan tenant in tail, and then to have 
limited the eftate to the ſecond, third, fourth, and every 
other ſon of ſuch ſecond ſon in tail male: but that he has 
not done, but inſtead thereof, after the limitation: to the 
firſt ſon of the body of ſuch ſecond ſon, he limited the 


I tingent remainder upon a contingent remainder : | fo that 
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cond ſan. But it ſeems plain to me, that this was owing 
to the miſtake in omitting a line in the draft, taking it 

up with the fame word which began the omiſſion; and 
the words omitted ſeem to be theſe: „ and to the heirs 
& male of the body of ſuch firſt ſon lawfully to be begot- 
<« ten ʒ and for want of ſuch iſſue, to the ſecond ſon of 
< the 4 e Roced fon "of my brother Reginald 
« Brown lawfully to be begotten; and then come in 
theſe words, and to the heirs male of the body of ſuch 
a ſecond ſon; and then the next limitation is, to the 
third, fourth, fifth, ſixth, and every other fon of ſuch ſe- 
cond fon of his brother, and to the heirs male of their 
bodies, &c. : and the will taking up the limitation at the 
miſtake and omiſſion: and this reconciles the blunders 
that have been made; for otherwiſe the firſt ſon would 
have been only tenant for life, with an abſurd limitation to 
the heirs male of the body of the ſecond fon inſtead of 
the firſt, with remainder to the third fon of the ſecond, 
omitting any limitation to the ſecond ſon. 


Bur though this be, 1 conceive, nde of the 
miſtake, the doubt is, What will be the conſequence or 
effect of it as the words now ſtand in the will ? 5 
Au I take it clearly, that the teſtator intended to limit 
his eftate to the ſecond ſon of Reginald unborn, and that 
he intended to make him tenant for life, with a contin- 
gent remainder to his firſt and other ſons in tail. This, 
I think, is not within the rules of law; for though the 
law may allow a. contingent remainder poſſibly for one 
life, yet I incline to think, that it will not allow a con- 


the limitation to the firſt ſon of the ſecond ſon of Regi- 
| nald, I think, was not legal; for the limitation to the ſe- 
cond fon of Reginald was a contingent remainder; and if 
„ 


r 


words above, and the beirs male of the body of fuch ſecond 


wants. 
up real 


eee e 
would tend to perpetuity. 


I THEREFORE incline to think, that the limitation to 


-the firſt ſon of the ſecond ſon of Reginald, which ſecond 


ſon was not then in eſſe, was not a legal but a void limita- 
tion. If this limitation be a void limitation, then, leaving 
out or rejecting it, the limitation will run thus, « to the 
« ſecond ſon of Reginald for life, and to the heirs-male of 


which would, I think, create an eſtate · tail; for wherever 
an eſtate for life is limited to a man, and afterwards in 
the fame conveyance or will there is a limitation to the 
heirs of his body or to his heirs, in ſuch caſe- the words 


« 20 of his body muſt be taken to be words of limitation. 


though this was not the intent of the teſtator, but 
FSI I think, manifeſtly from the miſtake above 


7 mentioned, yet as the court cannot ſupply the words above 


mentioned, and as they do not ſtand in the will, the 
queſtion is, "Whether the court may not incorporate and 


connect them together in ſuch manner as to make Thomas 


the ſecond fon of Reginald tenant in tal / 


teſtator to make him tenant in tail, that is,” to apply the 


ſon, to the ſecond ſon, but to the ſon of the ſecond ſon 


| þ » 
yet it ſeems to be againſt the rules of law to admit a con- 


tingent remainder to the firſt ſon of the ſecond ſon un- 


born: and as the words now ſtand in the will, I incline to | 


think, that he will be taken to be tenant in tail. Had this 
been an executory deviſe of money to be laid out in land 
or lands to be ſettled in this manner, I think that the court 
would have made him tenant in tail; the court neyer hav- 


ing gone fo far as to make any perſon unborn Jenant for 
— 


Au though T think it was not the intention of the | 


Tas 


* 


2a Taxs is nothing i in this Caſe to incline the conſtruc- 
tion any other way 3 for the intention of the teſtator was 


WILLS. 
- Taz next conſideration is, What inconveniencies 


would attend the contrary conſtruction? And it could not 
be the intent of the teſtator that the limitation ſhould end 


at his death, and go to the male heir- at law rather than 


to the iſſue male of the ſecond ſon, which it muſt have 


done, the limitation to his ſons being void, as they were 


upon too remote;contingencies : beſides, if the limitations 
could have taken effect, the eldeſt ſon of the ſecond ſon 
would have been but tenant for life, and then the third 


ſon of the ſecond ſon muſt have taken. 
So that upon the whole I incline to think, though pro- 


bably it was not ſo intended, that Thomas will take an 
— by thels worts 


. 1 R. WILBRAHAM. 


SET Gi x5 © 'he © ch 
men an indefinite liberty to deviſe their lands juſt as it 
ſults their fancies, but their intentions muſt be agreeable 
to che rules of law; and one principal rule is, that if 
there be an expreſs deviſe to any perſcn for life, and twenty 


- intervening eſtates, yet if there is at laſt a limitation to the 


heir or heirs of the body of the firſt deviſee, there the word 
heirs muſt be a word of limitation, and fo give that de- 
viſce 4 greater! intereſt than at firſt is expreſſed. | 


plainly that the male deſcendants of Thomas Brown, the 
ſecond ſon, ſhould all take; but if you ſay he had only 


an eſtate for life, you deſtroy that intention: wherefore if 


fuch a conſtruction can be made as ſuits both with the 


 teſtator and ſtands with the rules of law, that I conceive 
- ought to be preferred. Now one way of conſidering this 


deviſe is, to conſtrue the deviſe to Thomas and the words 


5 W than to d. 
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rect the order of ſucceſſion according to the laws of e. 
mogeniture; that is, to the ſecond ſon of Reginald, and 
aſter him, to his eldeſt ſons and male deſcendants, ac- 
cording to the known courſe and order of ſucceſſion: fo 
that I take the words © to his firſt ſon” in this caſe not to 
be a defignatio perſone, but to be rather in nature of words. 
of limitation, explained by the words © heirs of ſuch ſe- 
« cond fon;” in which ſenſe the word © fon” is nomen 
collect i vum, as the word iſſue in many caſes is ſuppoſed to 
be: and the words © heirs tnale of ſuch ſon” are expoſi- 
tory, and guide the conſtruction that way, and ſo will veſt 
an eftate-tail in Thomas Brown. 
Bor ſuppoſe an intervening eſtate is by the will given 
to the ſon of Thomas the ſecond fon of Reginald, at moſt | 
that can be but an eſtate for life; but there are no words 
of limitation grafted upon the words that denote his per- 
ſon. The words of limitation are grafted upon the perſon 
of Thomas the ſecond ſon of Reginald; and therefore the 
deviſe to the ſon of ſuch ſecond ſon of Reginald can be but 
for life; and as a deviſe to the unborn ſon of an unborn 
ſon has never yet been ordered, being a deviſe to a perſon 
not in any near poſſibility of exiſting, but. to- one whoſe 
exiſtence depends upon the remoteſt poſſibility, being a 
poſſibility upon a poſſibility, it ſeems almoſt no more than 
an intervening limitation of a remainder for life to a per- 
ſon of whom the law takes no notice, and ſo cannot affect 
or influence the conſtruction as to the reſt of the deviſe; 
like a deviſe to a monk or the man in the moon, in which 
caſes the will is to be expounded as if no ſuch deviſe hald 
been inſerted. © And ſo it is where deviſes are to particular ; | 
perſons who happen never to exift ; ſuch intermediate de- | 
viſes are never to have any influence on the 'caſe: 
wherefore, in the preſent caſe, I think it to be the ſame « | 
25 if the deviſe had been to the ſecond fon of Reginald for 
life, and then to the heirs male of the body of ſuch ſecond 
fon; which muſt give him an eſtate-tail, and enable him to 
ſuffer 


Fs 75 1 


| ſuffer a recovery and defeat the ſubſequent remainder : and 


— the effeRt of Mx. Brown, in conſequence of the Opinions in fa- 


a recovery. 


- Maſon, his only child and heir at law. | 


ſeveral Opinions of Counſel thereupon, W as the reverſion 


on.. 


will enable him to ſuffer a recovery, and to defeat the re- 
verſion in fee limited to the Tight heirs of the teſtator. 
But as this is a will upon which various opinions may be 
given, T think Thomas would do well to make a leaſe to 
a friend'for ninety-nine years, in truſt for himſelf, before 
be does any act towards cutting off the intail; becauſe it 
will be a forfeiture to ſuffer a recovery, if he ſhould be con- 
ſidered 25 only tenant for lie; but I think him well intitle 
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vour of his being tenant in tail, made a grant of his eſtate 
to a truſtee for a term of ninety- nine years, determinable 
upon his death, to prevent a forfeiture; and then exe- 
cuted proper deeds ſor making tenants to the præcipe, and 
ſuffering a recovery thereof; which was accordingly duly 
ſuffi and the uſes declared unto or in truſt for himſelf 
in fee; and he died in November 1762, having firſt duly 
executed his will, and thereby. deviſed the faid eſtate to 
mr. J. Barlow, natural ſon of Sarah the wife of Jeſſon 


E a + eo; >; 


Mx. RIicnAR D Oliver, who married Ifabella the only 
daughter of William Brown, and heir at law of the teſta- 
tor, now claims the inheritance of the fame eſtate, under 
the deviſe in the will of Joſhua Brown to his right heirs. 
_ Upon conſideration of the Caſe before ſtated, and the 


in fee limited to the right heirs of Joſhua Brown well 
barred by the recovery ſuffered by Thomas, ſecond ſon of 

or not? and, Are the ſaid Richard Oliver and 
Tfabella his wife, heir at law to Joſhua the teſtator, or the 
deyiſee of Thomas Brown, intitled to the ſaid eſtate deviſed 
by the will of the faid Joſhua Brown ? and, Whether is it 
more r mr. Oliver and his — Oey 
jectment or a bill in chancery, in order to bring the 
if law ad thatter of right under this will to a ſpeedy and 
effectual trial and determination 1150 


WILLS. 4p 
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1 AM of opinion, that the reverſion in fee limited to Ne F. Non- 
the right heirs. of Joſhua Brown, was well barred by te 6. 

recovery ſuffered by Thomas ſecond ſon of Reginald, and 

that conſequently the deviſee of Thomas Brown is well 

intitled in preference to the claim of the heir at law of | 

mr. Joſhua Brown ; but there is a queſtion of difficulty, 

and of ſuch a nature, that I think it would be imprudent 

to rely upon the opinions of Counſel : and I ſee nothing 

that can prevent the queſtion being fairly brought before 
the court upon an ejectment, which may be done at an 

| eaſy expence. As this is a mere legal queſtion, it is the 
propereſt method to have it determined. 


| March 15, 1763. FL“. NORTON. 


THE laſt part of this Quære the parties have anſwered Mr. $rax- 
themſelves by proceeding in ejectment, upon which a <3 aaa 
ſpecial verdi& is already found. As to the reſt, I am of 
opinion, that Thomas the ſecond ſon of Reginald was only 
tenant for life; and that the recovery ſuffered by him did 
not bar the reverſion in fee veſted in mr. Oliver as heir- 
general of the teſtator. 


I MAKE no doubt, anicher does it ſeven e eee 
in any of the Opinions above written, that the limitations 
to the ſecond, ſon of Reginald, though not then in eſſe, 
for his life, was good as a contingent remainder, hors 
being a freehold to ſupport it. 

Tux doubt is, Whether Thomas the ſecond ſon of Re- 
Sinald did not take an eſtate-tail? and much artificial 
reaſoning hath been employed to ſhew, that the words 
and to the heirs male of the body of fuch ſecond fon” 
may be applied to Thomas the ſecond ſon of Reginald, | 
and conſequently, being words of limitation, give him an 7 
eſtate tail; but yet theſe very reaſons admit, that there is | 
an apparent 'miſtake in tranſcribing the will, and that, | 
| from the whole tenour of the will,” it is manifeſt the teſta- 


tor 


EOS 3, | | v 
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of Reginald, with remainder to the firſt and other ſons of 
| fuch ſecond-ſon in tail male. If this then appears to be 
- the manifeſt intent of the teſtutor, by what argument of 
reaſon, by what rule or precedent in law, ſhall this will 
receive a conſtrutian- diametrically oppoſite to the appa- 


rent intent of the teſtator appearing on the face of the 


will, eſpecially to the diſheriſon of the heir at law, 
Bur it is ſaid, that the deviſe to the firſt and other ſons 
of the ſecond fon of Reginald, ſuch ſecond ſon not being 


then in ofſe, are void, being a contingency upon a contin- 
gency, and 'tending to a perpetuity. ' Be it ſo; but then 


this can never be a. reaſon for giving an eſtate- tail to the 


ſecond fon of Reginald, eee 
We ee e e | 


March 35 1763. 62 © JOHN STANHOPE. 


M B. Tits Ch was determined in F. R. Hilary Term, 5. Geo. 3. 


'Þy the riame of Chapman ex dew, Oliver v. Brown e that it 


r clearly an gate tail. 


2 Au on the 26th February 1767, this judgment was «firmed by the 
lords agreeably to the unanimous opinion of the Judges.—3. Burr, 1636. 
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Cranes BAKER being iel in fee of abies 

real eſtate, and having a nephew, Francis, who 
had two 3 then born (William and Albemarle), and be- 
ing deſirous to make a proviſion for the youn nger children 


2 makes his will, duly Secu tech as fel. 


lows: 

'« As to e thereof as. fol- 
1 lows : , te Hy. have on, FO copyhold lands 
e held of the manor of A. and B. to the dls of my will, 
& now my will and defire is, that all my lands and heredi- 
© taments, as well copybold as freehold, ſhould remain 


a He my Tan e 


— eG een BS rene 


« therefore I give, deviſe, direct, and appoint, all and ſin- + 
« gular my lands and hereditaments, as well copyhold as 
« freehold, during the minority only of my kinſman Albe- 
« mayle Hater, youngeſt fon of my nephew Francis Ba- 
« ker, unt two truſtees, upon truſt that out of the rents 
and thereof, together with the monies to ariſe 
ale of the perſonal eſtate; they ſhould in the firſt 
« pay all his debts, legacies, and funeral expences.” 
And after payment thereof, then he deviſed and directed 
the ſurplus" of the ſaid rents and profits, during the mi- 
nority only of his ſaid kinſman Albemarle Baker, to be 
from time to time laid out by his truſtees in the purchaſe 
them ſettled to the ſame as the 
reſt of his real eſtate was thereinafter limited and ap- 
pointed. And when and ſo ſoon as his faid kinſman Albe- 
marle ſhould attain the age of twenty-one years, then he 
gave and deviſed all his lands and tenements, pa orig 
n 


the term of his natural life, -/ans waſte : and from 
after the determination of that ' eſtate, to the uſe of the 
faid truſtees and their heirs, during the life of ſaid Al- 
bemarle, in truſt to preſerve contingent remainders; 
remainder to his firſt and other ſons in tail male. And 
after the deceaſe of the faid Albemarle, he gave and de- 
viſed the ſaid premiſes unto the faid truſtees, during the 
minority of the next younger, or of any other younger 
ſon of his faid nephew Francis Baker who ſhould be 
then living, upon the ſame truſts, and with the ſame 
charges, and to the intent that they might apply the 
money arifing by the rents and profits of the ſaid eftates 
to the ſame uſes. as he had before directed during the 
minority of Albemarle. And when the next younger 
ſon, or any other younger ſon, of his faid nephew Fran- 
cis- Baker ſhould attain to the age of twenty-one years, 
he deviſed all the faid premiſes to ſuch next younger ſon, 
or wy other y ſon of his- faid nephew Francis, 
who ſhould live to attain the age of twenty-one years, for 
and during the term of his natural life, without impeach- 
ment of waſte ; the elder of ſuch PLS ng 
| and to take before the younger. And after the deter- 


2664 


N 
| dert younger. whe, ſhould. live, deem the. age of 
A twenty-one „ ſucceſſively, in tail male; with re. 
| mainder to mam Baker the Uldeft on for life, 


* nme; with divers remainders 
- over; wich power for Albemarle, and all other the 


unger ſons, hen in poſſeſſion, ointu 
Heir 0 pitt SRI ee 


= Tx teſtator died without revöking or altering his faid 
4 Will, leaving us nephew) Francis, and his great nephews 
I : -/William a — — — death 2 is born, 
ho, accordi viſe; in the will, is the next 
dom nf 2 take after Albemarle without iſſue, and 
- who has attained the age of twenty-one years. Albemarle 
£ "i dagd-withour eee Thowthsthe next younger ſottin 
| - living,- as is William the eldeſt brother. 

Quare. ren 2 an eſtate for life or 

| in tail by way of contingent remainder, or by executo 
- deviſe, under the limitations 0 the will, as he was in eſſe 
"before the particular eſtate: of frechold in Albemarle de- 
er 328 it is clearly the intention of the teſtator that 
no perſon in remainder: ſhall take any eſtate or intereſt 

until a failure of iſſue male of the body of Thomas, as 
x nent younger ſon of his nephew Francis ? or, Is the Ni 
tation to him void, as tending to a perpetuity ? 1 in 

_ that caſe, Nane pour e A tn 


Mr, ene THE great polnt here will be to create a et. i in the 
vier of a court 5 equity. In chis will there are Various 


©Oe1n108,. 
'% 


rity of W deviſe ſubject to an n eftate to bim for 
lite; to the fame truſtees, during his life, to preſerve con- 
* Lingent remainders;, a deviſe. to the ſame truſtees during 
"the minority, and afterwards during the lives, of unborn 
perſons, to preſerve contingent remainders. I am of 0 opi- 
bo. nion, that, ſome way, or other, a court of equity will find 
means to make the legal eſtate fo far ſubſervient to its de- 
” erees, as to authoriſe the court to order ſuch ſettlement as 
= che rules of law. and equity will permit. Here is no er- 
"eeutory deyiſe, either at law or in equity, but the truſt, 
© which may be conſtrued a dirgktion to ſettle upon the 
e brother (then unborn) of A on ge 


Ane. 


* 4 +» 
> Or 9 f 4 


WII Is. 


of iſſue of Albematle's ſons; and the deviſe chat makes 
uch younger brother tenant for life, with remainder to his 
poſſible firſt or other ſons, is a vain affectation of a per- 
petuity, which a court of equity will not permit to be car- 
riecd into exccution to the extent that the teſtator has in- 
tended it: but equity will moderate his view, and direct as 


ſtrict a ſettlement as the rules of equity will allow. The 


poſſible children of unborn children are ſuch as the law 
will not expect. In the Caſe of the duke of Marlborough, 
upon che validity of the power of revocation, and of ap- 
pointing new uſes, in ſtrict ſettlement, contained in the 
old duke of Marlborough's will, which came up from a 
decree of the earl of Netwngham by way of appeal to the 
houſe of lords, and which I mention at the end of this 
Opinion, it was faid, in the firſt printed Caſes, among the 
"reaſons in favour of the decree, that an unborn fon could 
not be made tenant for life. I obſerved to mr. Filmer, 
" that that was not law; to which he agreed. I was not 
adviſed with in that Caſe, but mr. Filmer mentioned it to 
the ſolicitor concerned, and thereupon the printed Caſes 
were altered; and I ſuppoſe, mr. Hargrave can remember 
” this. It is an error to fay, that an unborn ſon cannot be 
made tenant for life: he is, in almoſt every marriage- 
, ſettlement that is executed at this day, made tenant in tail; 


"and, Why not tenant for life? But a limitation to that 


unborn. ſon's firſt ſon, is a poflibility upon a poſbility ; | 
and that may be, and is by moſt lawyers thought to be; 
What the law will not endure. I think they have carried 
"what i is called the deteſtation of perpetuities too far, as 

pe ſee in the preſent caſe; for had the younger brother of 
7 Albemarle been born two years ſooner, that is, before the 


| 
| 
[ 


death of the teſtator, the whole direction to the truſtees to 


J entail would have been good: but, as things ſtand at pre- 
W this Caſe will, I conceive, be regulated by the rules 
"aid down 1 in the Caſe of Humberſtone and Humberſtone, 

: which is is in Prec. Cbanc. 4555 and in Ab. Ca. Eq. which 


F f 2 books 


a © PILLL 
books Lhave po now wh me-, But there; you will ire tha 
my lord Cowper directed to be made. as ſtrict a ſetdemens 
- as the rules of law and equity would permit, and the un- 
proof bon ſont to be made tenants in tall. So hefe'teftitor 
wing ſheven his intention to carry the eſtate to the iſſue 
male of the younger brother of Albemarle (which appears 
by inſerting or directing a limitation to the firſt and other 
ons in tai male of ſuch younger brother); the court will 
here; I apprehend, direct the deviſees in truſt, and all 
others having any legal eſtate, to make ſuch younger bro- 
ther: (whoſe name appears in che pedigree to be Thomas), 
tenant im tai male; with remainders to 'Wilkam,” Albe- 
matle's elder brother, and his iſfue; 28th the Caſe: afid 
Thomas may, when of age, ſuffer a recovery without the 
econcutremee ef the'deviſcts/in truſt.” Look into the Caſe 
of Humberſtohe and Hümberſtone, and in that of the pre- 
ſent duke of . upon the point of revocation in the great 
duke"of s wi, and you will' ſee all the reaſons tt 
govern my Opimion in his Caſe. C Mag | c fk 40 101 
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tHlOHaq idoc Jods 
Further ftate of GIN SINCE. an. Back we his Opi pinion, the Caſe - his den 
the ſame Caſe, M3 before mr. Yorke for his. Opinion, which is as 


5. annex 
od es to bbferve, that Thomas was thirty-five when 
 Albemarledied,:and' only. four” years younger than Albe- 
mate. Pha will ne n years after Albemarle was 


born, ears before Thomas' $ bi Thomas 
nth af after the death of the MCA OW 


=... n 38 defired to feconfider this Cale, and to 

2885 adviſe, 1 bir a takes an SETS 
a Trecayery. to 

N 1 was in hein ed tho te 5 

and took an cftate of freehold" r life in r | 
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Whither that circumftince will vary and diſting 2 


ron the former djudged Caps? f2911D 120 
uu och bas 0:39 blu ups bug wal to 201 8 


„ LHAVE re- conſidered this: Cate. Mr. Yorke's Op. 
nion 1s dated a)th October 1708; mine the bth Novem- 
ber z therefore my way of conſidering the Caſe, or any 
argument ſumilar thereto, could not have been ſtated to 
him. I was in the country, and extremely engaged when 
I:wrote, the Opinion on the other ſide. I have fancied 
ſince that an exact copy of the will was ſent me with the 
Caſe, and that I ſaw ſome, words in it chat afforded ſome 
kind of argument for the whole legal eſtate's being given 
to the truſtees ſtronger than appears in this Caſe. I have 
ſince called for an exact copy of che will, but am told, 
that the. Caſe contains all that is material therein; where 
fore I have reviſed and no corrected my Opinion. If all 
thoſe deviſes. can, without a court of equity, be made 


good as legal eſtates, then the deviſe ta the unborn, firſt 


ſon of an unborn perſon will be good; which is not, and 
cannot be law. Neither can I apprehend how the ulterior 
deviſe'to'a third perſon, upon failure of iſue of ſuch firſt 
(as that in the preſent Caſe to William Baker the eldeft 
ſon) can be made good, when it is ſo remote as not to 
ve eſſecz til after the failure of iſſue of the fons of all 
thoſe poſſible perſons, 

Ix this is-not a'Caſe for a court ct of chuith, then 4 
Alberlarle: took the eſtate for life at law, with r 


der to the truſtees during his life to preſerve, the contin- | 


gent. remainders; remainder (there being no ſon of Albe- 
marle to take the ſaid contingent remainder) to Thomas 
for life; and as things have happened, he i is in the afore- 
faid caſe tenant for. life, and bas the freehold, with re- 
mainder 10 truſtees during his life to preſerve) the contin- 
ent remainders; as far as s they are good i in point of law. 


145 all the e ren winde rs. are bad, then the reyerſion muſt 
beans teſtator - right heirs. There appears to me no 


Mr. Bootu's 
further Or- 
NION, 


EZ > kind 


Or tx iox. 
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Mr. Yorxn's 
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kind of foundation for holding it to be an executory. de- 
viſe, ſince, Albemarle. in the firſt [inſtance took a clear 


| indefeaſible eſtate of freebold ; whereby in point of Jaw 
all gther ſubſequent. eſtates muſt take effect, RA | 


eg or contingent remainders. 

e 3 JA. voor. 
Bolt S113 af F insione Vi 

2 HAVE abe Booth's two Odd ons upon the 
wilt of mr. Charles Baker, which are given after a very 
full conſideration of a nice Caſe.” There is one miſtake in 


fact with reſpect to the duke of Marlborough's Caſe in 


the houſe of lords, which J argued for the duke in ſup- 
port of the decree. The reaſons inſerted in the firſt 
draft of the printed Caſe were ſettled, by other gentlemen, "7 
and juft i in the hurry of buſineſs, during the winter, ſent 

to the preſs without my reading them till after they 
were printed. As ſoon as T read them, on the exchange 
of the printed Caſes and delivery of the Briefs, I ordered 


All thoſe delivered for the Reſpondent to be called in, and 
drew the firſt three Reaſons now inſerted in it with my own 


band. This T did immediately after 'obſerving,” that the | 
mode of limiting in marriage ſettlements to the firſt and 


other unborn ſons of the marriage in tail, was ſtated not 
merely as the ordinary courſe of ſuch ſettlements, but as 


the rule of law; implying, as it ſeems, that a contingent uſe 
or remainder could not in law be limited to an unborn per- 
fon for life. To correct this error, I drew the now Rea- 
ſons, and am very certain that no intimation came from 

any perſon whatſoever to me upon that ſubject; nor did 1 
15050 that any copies of the printed Caſes as' firſt drawn 
had come to the hands of mr. Booth or mr. Filmer. As 
to the points upon mr. Baker's will, I think that there are 
© four, vis. 110 Whether the limitations entire out of a 
tut o or legal eſtate? 246, Whether Thomas the third fon 

of 


| wits, 48 
of⸗FTranels takes by way of executory deviſe or contingent. 


remainder? 301, What eſtate he takes; whether for life 


or in tall? And, 440, If he takes for life, Whether tie 
remainders over to his firſt and other ſons are void in late? 


As to the firſt, I am of opinion, that the truſtee took 
only an intereſt in the rents and profits during the minority 


of Albemarle, to anſwer any deficieney in the perſonal 
eſtate for debts, and to lay out the ſurplus rents in lands. 


This intereſt is a chattel-intereſt in the truſtees, like a 
tenantcy by elegit; but does not carry a fee, as in | thoſe, 
Caſes where the land is given to the truſtees for ſale, and 
for ſuch purpoſes as neceſſarily veſt the legal eſtate in 
them by implication and conſtruction. Therefors i in this. 
Caſe, I think, the limitations to Albemarle, &c. muſt de 
uſes and legal eſtates. 
As to the ſecond queſtion, I am 7 opinion, that Tho- 
mas took when he. came in eſſe by way of contingent re- 
mainder.. The antecedent freehold veſted in Albemarle, 
who was living at the date of his will, and named in it 
immediately upon the death of the teſtator. Therefore £ 
the ſubſequent limitations to perſons unborn. muſt take ef- 
fect by way of contingent remainders during the particu- 


kr eſtate, or eo inſtanti that it determines, 


As to the third queſtion, conſidering the lateſt 8 


rities, particularly the Caſes of Brown and Chapman in 


B. R. and the houſe of lords, there may perhaps be ſome 
colour to contend, from the general manifeſt intent of the 
teſtator, and to preſerve the inheritance in a regular courſe 
of ſucceſſion in the ſons of Thomas, if thoſe cannot other- 
wiſe, take, that Thomas the father ſhall take a remainder. 
in tail, by implication upon the words, in default of ſuch 
e iſſue, remainder. to William,”. &c.: but Jam of opi- 
nion, that this conſtruction is directly contrary to the rea= 
ſoning of the . Caſes of Bamfield and Popham *, and of 1. Wms. 54. 


Ff4 h and 


* 


e and e +, and Attorney-General and Sutton + Ea. Ab. 183. 
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and;Pamgng 1. Wins“ 754; and thatit-woultl be ſtrange 
tog ſay that the {ons of the urborñ tenant for life ſhall take 
Jexerally.by,purctuſe, -as tenant in tail, when they come 


void: therefore a court of law ſhall invent another method 
{which che teſtator has nat theughe of) to effeQuare ſuch 
vydid ſuoceſſion in theſe ſons, by veſting an eftate-tail/in the 
father, ho can bat his ſans frotn the inheritance by fine 
or ονον.. the next moment. For this reaſon I am of 
zopinion, that Thomas ck GO” remainder” for 
life. 101992 FOLD wy id 
adhd and laſt queRion; 11 Thomas RY 
only an eſt ate ſor hfe; being himſelf unborn at the teſta- 
tors death, whether his ſons, as they come in eſſe, can take 
eſtates tail? I think, upon deliberately weighing the whole 
Caſe, as it is now pointed to my attention upon this matter, 


chat they Eanfiot;-and that the remainders are void. To 


ſay that they can take, ſeems to be going a ſtep further 


than the eſtabliſhed rules and the authorities will allow. 


The conftrution ber 2 of the will muſt be 8 of 


„„ 


A be ſuſpended from — a 
life ar lives in being, or during the infancy of the firſt 
undorn tenant iti tail, but it can be ſuſpended m no longer. 


0 . 


tn, like manner a contingent. remainder. muſt, veſt- during 
the lie, or immediately upon the death, of the deviſee 


of the particular eſtate which precedes, it, ſuch deviſce 


| being” in eſſe at the time when the will ſpeaks ; but it 


cannot be made to wait or expect the, veſting o another 
eſtate, prior in limitation, and equally contingent with 
Bam The aw does not allow a e 12 


of truſt ne vB RET latrude3 and in the 
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Caſe of Humberſtane and Humberſtone, L apprehend, 
from the report vol. 1. P. Wms. fol. 3 335 that lord Cowper 
made every perſon deſeribed in the will, who' was before 
the court at the time of pronouncing his decrees a tenant 
for liſe, whether he was or was not in effe before the death 
ol the teſtator, even though ſome of them were ide ſoris bf 
/ dhe tenants ſor life: named in the will 3 and ther directed 
the unborn ſons of ſuch tenants for liſe tu be made tenants 
in tail ſucceſſively, according to the coutſs of ſtrict 


ſettlement. If his lordſhip decrced thus, it was going a 


great way in aid of the intent upon an executory truſt. 


* 


But in che preſent Caſe; I think that the conſtructlon muſt 


be made upon the mere words of the will}: accorditig'to 
the rules af law, withou the aid of f equity deorecinga 


ſettlement. * 7191 3 7 18 
150 Bud cla. YORKE, 
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THOMAS. WIGG,. ſenior, . made aſt will, 7 


teſtament as follows : Firſt, he FX that all h 
eſtates, whether real or > gerforial: ſhould' charged w with 
the payment of his debts, funeral expences, &.; 
ſubject thereto, he gave and deviſed to his — 
Anne Mael Wigg, when ſhe ſhould. attain, her age. of 
twenty-one years, or when ſhe ſhould be married with t 
conſent of * ardlan, and to be then due and paid to he 
ſo much and ſuch. ſum of money as would complete an 
make up what mo fortune was or ſhould be at the time ef 
his death, 8oool. principal money, excluſiye of, and over 
aud abovethe'real Lites, and the rents, profits, and produce 
thereof, ſettled on her by or purſuant to che marriage arti- 
cles of her father and mother, or Which were by her grand- 
father Mael's deceaſe, or otherwiſe deſcended or come to 
her from him. And if. the ſaid Anne Mael Wigg ſhould 
not HE" to' attain her ſaid age of twenty-one a or 
mould before that time be married without fuch' Er AS 
before mentioned, he gare and deviſed ſuch the faid 
e or addition 8 make up the ſaid 8000l. and the 


rings 


Vide Atkins Vo. 
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and refdue of bis the ſaid teſtators tate, whereſorver and 
hatſorver; after payment of his debts, Funeral expences, 

and Jegaciesy't6 his executor: John Preſton, eſij. in truſt, 

nevertheleſs to be by him, his-executors or adminiſty 


plated but at intereſt, either on public or private ſec urities, 


— 


during the life or lives of his the teſtator's ſon-in-law and 
daughter, Benjamin and Sarah Hancock, or the ſurvivor 


of them, and to pay the intereſt or produee thereof to the 
faid Benjamin and Sarah Hancock; or the ſurvivor of them, 
during their reſpective lives: and at the deceaſe of the 


ſurvivor of chem, upon this further truſt, to pay the ſaid 


ptineĩpal ſum or produce of the ſaid reſidue of the eſtate 
to all and every the child or children of his ſaid daughter 
Sarah, whether born in his life-time or at the time of his 


deteaſeg at his and their reſpective age and ages of twenty- 


one yeurs or days of marriage, with the conſent of their 


parent or patents, in ſuch ſhare and proportions as his 


daughter Sarah Hancock ſhould, by her laſt will and 
teſtament, or writing in nature of her laſt wilt and teſta- 
ment, whether married or ſole,” give, direct, or appoint ; 


and for want of ſuch appointment, to all and every her ſaid 


children ' equally, | ſhare and [ſhare alike: and if all the 
children of his ſaid daughter Sarah ſhould die before they, 
or any of _— ſhould have attained the age of twenty-one 
years, or ſhould-before ſuch age be married without the 
conſent of his, her, or their, parent or parents, if living, 


or of his executor after his deceaſe, then he gave and deviſed 
all the ſaid reſidue of his eſtate and truſt money in the hands 


of his executor, after the deceaſe of the 'faid Benjamin 
Hancock and his faid daughter, to his grand- daughter 


the ſaid Anne Mael Wigg, if ſhe ſhould attain her ſaid 
e of twenty-one years, or be married with ſuch conſent. 
. guardian as aforeſaid: and if his ſaid grand-daugtter 


ſhould alſo die before her ſaid age, or be ſo married without 


ſuck conſent before her ſaid age, then he gave and deviſed 
all the faid reſidue of his eſtate, aſter the deceaſe of his 
ſon-in-law Benjamin Hancock, as alſo all the ſaid ſum and 
exceeding therein- before given to his ſaid grand- daughter 


to make her fortune 8oool. with all the ſavings and produce 


thereof, to his ſaid daughter Sarab: Hancock, if the ſhould 
be then living, or to her children, if ſue be then deceaſed 


and ſhould have leſt any iſſue, equally, at their reſpectiye 
age and ages of twenty-one years, as be re-mentioned, 
or if he ſhould be dead without iſſue 3 and if all her iſſue 


ſhould 


% 


eo Ly 2 > = 


a a 


ain 1 1 


WILLS; 


ſhould alſo deceaſe during their minotity, and before 172 — 
ot any of them ſnhould become entitled to take under his. | 
will, to and amongſt all and every the children of his — 
(che faid; teſtator's) fiſters, Mary Hanſard and Elizabeth } 
Thexell, _ be divided amongſt them. Then he i 
goes on: „ Alſo I give and deviſe all my eſtate in the | | [fl 
county of Norfolk, on failure of iſſue both by my faid- 
« daughter or grand-daughter, to my ſaid daughter Sarah 
« Hancock and her heirs, if ſhe be then living; or if ſhe. 
« be, deceaſed, to James Elmer, the eldeſt ſon of my i 18 
« brother-in-law Elmer, and to his beirs.“ Then he 1 
direQts his heirs to ſurrender the copybold to the ſame uſes, | 1] 
under pain of receiving nothing under his will, “ Alſo I 1 18 
ccgive and deviſe all my remainder and reverſion, and. 
C all my intereſt in my eſtate at Norwich, on failure 
« of ſuch iſſue, to my: ſon-in-law Benjamin Hancock, ; | 
« during his life; to my ſaid. daughter Sarah Hancock, | | 18 
« and her heirs, after his deceaſe, if ſhe ſhall be then living; 1 
put if ſhe ſhall be deceaſed, then I give it the children 
« of my ſiſters Mary Hanſard and Elizabeth Thexell; and | * 
their heirs.“ And he declared his will to be, that his | 
executors, &c. ſhould place out and lend all ſuch monies 
and eſtates as he or they ſhould be poſſeſſed of, in truſt as : 
before mentioned, and under his will, to and with his. 
ſon· in- law the ſaid Benjamin Hancock, ſo long as he ſhould 
continue in buſineſs, unleſs he ſhould ſee a very great | 
« reaſon; to the contrary, upon his partnerſhip account. - 3 i 
| But he willed, that his executors, &c, ſhould, with the | | 


* 
* 


4 „% —̃ — 


conſent of their parents or parent, from time to time 
adyance and pay all or any part of his, the ſaid teſtator's, 
fortune, for the advancement in life, or marriage, of any of 
their children. And he gave ſeveral other legacies, and 
provided for the ſafety and indemnification of his executors. ö 7 
Ax NE MAEL Wicc, his grand-daughter, ſurvived, ' 
but died a minor and - unmarried. The deviſee over, ö | 
Benjamin Hancock and his wife, levied a fine to the | 
uſe of the ſaid Benjamin Hancock in fee. Mrs. Hancock | 
had two ſons born in the life of the ſaid teſtator, ſtill living * | 
| and of age. | 1 1 $1] 


THE words, 4 all the reſidue andremainder of my eſtate,, MrDonutne's ̃& 

/ © whatfoever and ' whereſoever,” would have certainly I 
| | compriſed the teſtator's reverſionary intereſt in the Norfolk 
and Norwich eſtates, if a different intention was not to be 
my collected 


* 20 . 11 
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Wirk. 


een Kat ine truſts & i reſide and 


femaindet fee d indicate at no Feat eſtate was Under 
Roodd us dea part of it; und che ſubfetiſuent deviſt ef tif 
ſtates by rune play imports, that the teſtator did not 
conſider * himſelf” as having presa) diſpoſed” of them. 


take places in faire of he by Nis Udughtcr aud grand- 
daughter. To the grard-daughter and her iſſue it had been 
Hmited by the conveyarices, in 668(quened of the articles 
on het father and mother's marriage; and the feverſiol after 
che grand-daughter's 5 eſtite-tail"was alt the teſtator had t to 


ny 10 


difpote of. But he does not. appear to have | made any 


ds ben in favour of the ilfue of h his daughter ; and yet 
r 18 4 deviſe to her in failure of her own fas "As 2a! 
a5 of the grand-daughters, qualified with the condition of 
his his then being living (which it is  Impoſlible che ſhould 
be ul her death; 60 till then, i in che eye of the law, 
whatever may | be her age, there — be no failure of iſſue); 
and'if ſhe be then dead, to James Elmer, as to the Norfolk 
eſtate ; and as to the Norwich, to the children of Mary 
Hanſard and Elizabeth Thexell: g cannot make out with 
any certainty what the teſtator meant by this Gerſſez 


but L rather think that the limitation in favour of Elmer, 


and of the children of M. H. and E. T. is void, as heing 
too remote, 7. e. after a general failure of iſſue. Whether 
the whole deviſe is not yoid, in which caſe mrs. Hancock 


2 took. as beir of her niece, who was. heir of the teſtator, 


” 


or whether mrs, Hancock i is conſidered as, taking a an el 
tail by the will, is not very material, under the "preſent 


LS + 4 30 


circumſtances of the caſe ; z ſince her eftate-tail, if the 


ohe, is barred by the fine and . the furrender. 2 pA not 


2 1910 QU£&D 


occur to me, that the words can be conſtrued to. raiſe an 


Sine 
eſtate-tail in the children, independent of 1. 05 th 
Upon the, whole, J think, though. with ſome, de * 
doubt, that the * ſubject to the mortgage, are 
entitled 


As chis deviſe is ſta ted, 1 have ſome” doubt Fit” being "ts 


cat „ , A .,GOQO el — 8 n 


Wikly, 


Gerl be dn dhe ſracholdeftate in Norfolk, and to the 


copyhold eſtate and the eſtate in Norwich, during the 


joint lives of the bankrupt and his wife, as it does not 


aphenn, that Che has given up her intereſt in theſe to her 


hyſband, further than to let in the mortgagee. ,, As to; the 


annuity of mrs. Tbexell, 1 think, the real eſtate is. n 
1 with it; but mrs. Thexell i is entitled to come in 
under der the commiſſion for the arrears, and to have an 
allowance for t the future payments, board, and maintenance, 
which, may be ſuppoſed to become due during the life 


of the bankrupt, out of what the aſſignees may recciye, 


or the bankrupt” $ life-intereſt in the perſonal eſtate . 


Thom as Wigg t the elder: after his death ſhe will be entitled 


to t the week] y payment, board, and maintenance, from, 
He bt whom the eſtate will belong. As to the ſub- 


liſte * 


tive o the truſtee has | power, under the will of the tellator, 
fo, app Iy to that end a a reaſonable part of the intereſt of his 
1 5 eſtate, 0 or with the conſent of the parents to apply 


Ann 


a 1 — the, principal to their advancement, i in life or 


1 


2 ige, in like manner as. the would have had if the 


(OY 9.4 


{ not by become a e 
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THAT" part of the will of Thomas Wig igg the Eder 
which regards the diſpoſition of his Norwich and Norfolk 
eſtate is very obſcurely worded ; which makes this 4 


; ade on of much difficulty. On the death of Ann Mael 


grand-daughter, Sarah Hancock, the teſtator's 


ing 1 was . heir at law; fo if an eſtate” rail by 


TY SEN? is not deviſed to her, the then takes the eſtate 


by: cent: — {he does take an 
Ky area by d 


ne to the Caſes of Newton 
35! >< 107 T1401 "4 d 
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nee of the bankrupt s children, I think, the repreſenta- | 


Mr. Cunane 
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und Bertardine; Moore, 127. and Walter and Drew, 
Comyns, 372. And if I am right in this, then the fihe 


levied by Hancock and his wife clearly barred the, eſtate- 
tail; but if mrs. Hancock does take ſuch an eſtate- tall, 


then the remainders limited to James Elmer, and to the 
children of Mary Hanfard and Elizabeth exell, are 


not barred by ſuch fine but a recovery muſt be ſuffered 
| "by mrs. Hancock in order to bar ſuch remainders And 


= think, the devitts to Hanſard's and Tbexelbs children 


cannot be conſidered as executory deviſes, for they? are not 


to take place till after an indefinite failure of iſſue. of both 


"PRs —_ and grand-daughter, which is too 


14 


mr. and mrs. Hancock may bar the eſtate tail and remain- . 
ders over, yet it being 4 caſe of great difficulty, I cannot 
-adviſe # purchaſer to accept the title, but ſhould adviſe a 


further Opinion to be taken. The weekly payment of 
- four ſhillings is directed to be made out of the intereſt and 
«produce of the eſtate deviſed for the benefit of the teſtutors 
: fon-in-law Benjamin Hancock and Sarah Hancock, and 


their children, which was the perſonal eſtate only; and 


therefore I am of opinion, that the real eſtate is not liable 
to the payment of the arrears and future payments. 


Nor can mrs. Thexell prove che ſame as a debt under the 


. commiſſion. againſt Hancock, but muſt come upon the 


- executor, to be paid out of the aſſets of the teſtator, Thomas 
' Wigg the elder. It ſeems as if the teſtatot meant, chat a 
part of the intereſt and produce of the money given to 
mr. Preſton. ſhould be applied by bim for the ſubſiſterite 


of mr. Hancock's children ; and I am inelined te think, 
chat on application to the court of chancery ſome ſmall 
allowance would de made them heat think, they have 


" * „ 
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» WILLS. 


no power to pay any part of the principal, during mr. 


Hancock's life, Sa i ban 8 | 
| e 1773. lo Sf JOHN CHAMBER. 


by HAVE We this Caſe, and. the copy of mr. b. Tho- 
mas Wige's will; and I am of opinion, that the bequeſt 
. contained relates only to that part of the perſonal, eſtate 
given to the grand-daughter Anne Mael Wiegg, i in order to 
make her fortune 8000. principal money, and the reſidue 
of the perſonal eſtate that ſhould remain after payment of 
t the teſtator's debts, funeral expences, &c. ; for the fame 
are given to the executor in truſt to be by Hs. his execu- 
tors, &c. placed out at intereſt, either on A or Fe 
ſecurities, Ke. 
I x ſeems to be very difficult to ſay with hoy certainty, 
What e eftate mr. Hancock took in the lands in the county 
of Norfolk. ; ; and I think this queſtion. i is very proper for 
the determination of a court of judicature. Though the 


part of the will whereby that eſtate is deviſed ſeems only to 


8 relate thereunto, yet the teſtator ſeems to have in view 
the diſpoſition which he had made of the reſidue of his 
perſonal eſtate, and of the money given to his grand- 
F daughter in augmentation of her perſonal fortune. It is 

deviſed,” on failure of iſſue both by his ſaid daughter or 

grand- daughter, to his daughter Sarah Hancock and her 
heirs, if ſhie ſhould be then living; or if ſhe ſhould be 
deceafed, to James Elmer. The bequeſt of the reſidue 
of dhe perſonal eſtate, and of the money given to his grand- 
daughter in addition to her fortune, if ſhe ſhould die under 
the age of twenty - one years, is to the executor in truſt, to 
lay the ſame out at intereſt, and to pay the produce thereof 
to mr. and mrs. Hancock, and the ſurvivor, during their 
.reſpeRive lives; and the life of the ſurvivor; and on the 
deceaſe of the ſurvivor, to pay the principal ſum or produce 


of © 


— - 


— 
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— higeſinte-to al and-every.thewhild or 


hy 


children of his faid daughter. I am ſtrongly inelined to 
think, that che teſtator intended that the eſtate ih the 


county of Norfolk ſhould go in the fame manger. 


But 1 doubt very much, whether his intention can take 
place, as there is no expreſs deviſe to mr. or mrs. Hancock 


for their lives, and neither ſhe not he can take any eſtate 
or intereſt unleſs {he is deemed tenant in tail by implica- 
tion. It is plain, the teſtator did not intend that mrs. 
Hancock ſhould have the reverſion, or that mr. Elmer 
ſhould have the eſtates limited to him, but in caſe of failure 
of iſſue of his daughter and. grand-daughter. Therefore 
Lam inclined to be of opinion, that in order to anſwer the 
Intention of the teſtator, mrs. Hancock muſt be conſidered 
as tenant in tail by implication, otherwiſe her children 
never could take. But though theſe at preſent. are my - 
thoughts, I do not adviſe any perſon to purchaſe without 
the determination of ſome of the courts at Weſtminſter-hall. 
AF. mrs. Hancuck is conſidered as tenant in tail, the fine 
levied by mr. and mrs. Hancock barred her own iſſue, 
but not the contingent remainder to mrs. Elmer, and it 
would be proper to ſuffer a common recovery ; but as to 
the copyhold part of the eftate, it *muſt be made appear, 
Whether recoveries are ſuffered in the court of the mayor ? 
If the cuſtom allows of recoveries, there muſt be one 


ſuffered in the court of the manor 3 hog n 


| time when Richard was to take. man 


Vol. II. 


h 8 a. 
— body, fo — — 


4 before he comes to twenty-one years of age, then mine 


< executors ſhall occup it until Gilbert be twenty-one 
_Kyexrsof ape.” The died; Richard enters, and had 
—— married afterwards to the plaintiff ; and after 
arguments it was that Richard en 


eſtate: tall by ir mplication. 
THE he 2 of 


two ſons deviſes as 
will, that if my ſon William — — happen 
nies: and leave no iſſue of his body 
tten, that then in that caſe, an N 
1 after the death of the faid William my ſon, I give — 
« bequeath all my lands of inheritance in L. unto the ſaid 
« Richard my ſon, to have and to hold the ſame, after the 
4 death — ſaid William, to him and his heirs.“ It was 
inſiſted, that the deviſe to Richard was executory, there 
being no particular eſtate, but only a deſignation of the 
Joviſed to his 
ſon after the death of his wy —.— that the wife took 
N 2. Leo. 226. 8. To Lev. 207. 
ee alſo Gardiner and Shel 4 „ 295. 262. 
Here the eſtate was not to take effect ti ry after the death 
of the fon and daughters without iſſue, which was too 
remote a contingency ; but here the contingency was to 
take effect u on the death of William; for the words are 
2 « if William die without iſſue,” but, < « if he die and 
« leave no iſſue; which are tantamount” to faying, 
jf he die leaving no iſſue at the time of his death:” 
and this is enfor the ſubſequent words, “ if William 
dis and leave no iſſue, then in that caſe, we. not other- 
« wiſe, after the death of the ſaid William, I give the fame 
« to Richard, to hold after the death of the id William, 
«.to him and his heirs ;”” but it appears that he intended 
Richird ſhould have the lands immediately upon the death 
of William. But it was anſwered, that no one could take 
an executory deviſe but he who cannot take any other 
way: here he may take by way af remainder, and here by 


and the intention of the teſtator is the only rule for 
conſtruction of wills. 80 9. Co. 127. a man devi 


8 


his wife and then ſays, & aſter her death my ſon William 
* ig 80 it 3 and if he = his ſon is to haveit; 
g | it 


8 


foregoing Caſe, 


I 
| Falter ind Bees, ald referred to'h him, 
thts: Teſtator having 
eis my 


me words it appears to be the teſtator's intention, that 
+ William bis eldeſt ſon ſhould take in the firſt place; 
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ſotes 6n e it was held, William took an eſtate-tail.. So Mod. 127, 
foregoing "Cat. there were no words of gift, yet it was held a good deviſe. 
| So 1. Roll. Abr. 836. - 2. Cro. 415. And in the preſent 

Ib caſe a recovery,had been ſuffered by, William upon the Opi- 
nions of ſerjeant Pemberton und Levinz. Baron Probyn, at 

whoſe chambers it was argued from. the aſſizes in Cornwall, 


gave his opinion, that it was an eſtate- tail by implication | 


to William; and faid,' that an eſtate; ſhall never pals by 


* - --- expreſs: words. See Co. 128. Mo, 127. 1. Roll. Abr. 
n S623. Or 415 :-- 14 
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WHETHER the loſſees, under the grant of 3zd 'Noy, Cart. 4 
F n 
: 6 


138. Geo. 2. are entitled to wreeks happening within Quere. 
| _— of Ambell ? and if ſo, Are they entitled to the : 
Wine lately wrecked within that manor, and to the (ſhip __ 


chat was drove on the Salt Pan Rock, whether the owners — 2 


make any claim thereto or not ? and, Whether the free- grantee for 
Holders within the faid manor have any fort: of right to years, under 
this wreck ? TY ik 21). $;3 the crown, ofa . 


OY on Cage” a ſeignory, in 
which a right of wreck had been, before its forfeiture, exerciſed, was entitled te wreck, 


under the general words of © all privileges and royalties, rights, members, and appurte- 
6 nances, thereunto belonging??? Ar N 
THE right of having wrecks of the ſea is a royal Answer. 
franchiſe, and one of the flowers belonging to the crown. 
No ſubject can have wreck but by grant or charter from 
the crown, or by preſcription, Preſcription preſuppoſes a 
grant, and ſupplies the want of it ; therefore an expreſs 
grant is always to be ſeen or to be preſumed. When a 
ſubject Who has wreck by grant or preſcription commits he 
treaſon, the right or franchiſe of having wreck is remitted 
to the crown, by forfeiture of the land or ſeignory through | | 4 
or upon which the right of wreck is to be exerciſed. If 
the king regrants*the land or ſeignory to a ſtranger, ſuch 
grantee ſhall not have wreck again without words ſuf- | 
ficient in the patent, expreſsly granting to the grantee 
a right to take wreck there, In the grant of the 3. Nov. 
18, Geo. 2. there are no ſuch words as will operate as a 
new grant. And as this is the caſe of the crown, and but | 
' "a leaſe for years, I am very clear the grantees have no right, | 
even under the words all privileges and royalties, Tights, 
members, and appurtenances, thereunto belonging ; for wreck 
cannot, as I conceive, be ſaid to be belonging to a manor, 
or to a lordſhip, or to lands. 
| ; *"" W © 3 BESIDES, 


_— + FRIES: ; 
Bxsipks, if the owner has any marks by which he can 

prove chat che bogſheads were his, the ſame will not be 
deemed to be wrecked, but muſt be reſtored to hint; 

and the lay has, of late, in favour of merchants and 
merchandiſe, deen taken to be ſo, conformable to Bracton 

Who ſays, that merchandiſe, &cc. ſhall not be wreck 

js certa ſigna appoſita fuerint — et aliis rebut, Sc 


Va. rn _— eee 
* 2 3 Ne 20-28 


1 © 'S 2 - ge 1 7 4 »® 7v LT 4 * 3 


- Cam2. The Duxz or Noxrork's CasE, cancerning. 4 diſpute 
Claim, between bim and Mr. Bipporrn, to; fue 
© WRrECKS | as happen within the Manor © -# Bramb 


# - 


in Suſſex. 

Y WIC; . 873 
The ſeveral His —.— . his title under HER grants made b 
ori tons of the crown to his anceſtors before the reign of kin 


rn. James I. of the aforeſaid and divers other Wredks ' an 
| 777 een, royalties, in the ſaid county of Suflex, and elſewhere. 
1 and M. AND mr. Biddulph 8 his title thereto upon a gr 
3 upon made long after to one of his anceſtors, of the wreck 
the claim of the 3 James the firſt, and alſo upon 
to heright of fe . it; to evidence which enjoymen 
e ee LA the copy. of. a claim .made and allowed of 
the honour of Cable 15 anchor upon the premiſes, before a court 
Bramber, vice-admiralty held for that county in the year 97689 
. When the late king James II. then duke of Vork, w; 
lord high admiral of England; and likewiſe a verdid 

in an action of trover brought and tried by one of hi 

anceſtors, in the ſixth of the late queen, againſt a parlc 

who had poſſeſſed himſelf of a hoglhea of wine that wi 

thrown 4 wreck upon part of the ſaid manor ; befide 

ſome entries in court rolls of the ſaid manor of wreeks fron 

time to time ſeized for their uſe in the faid mano. 

. 2 for his beſides, the ſaid firſt. mentione 
grants, it is intel, that there have been ſeveral Ly 
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from time to time Tikewiſe'made on the part of hĩs anceſtors, | 


though not, perhaps, ſo frequently, nor ſo diligently purſued, 
on account of the minorities and other accidents that have 
happened in the family, and more particularly the neglect 
and careleſſneſs of agents, eſpeciall Furing the life of duke 


Henry, his grace's uncle, when the family affairs ſuffered 


Y by remiſſneſs and miſmanagement. But what is 


principally relied upon is, the priority of the grants ſo made 
as aforeſaid to his anceſtors of all the wrecks within the 
ſaid manors, as they are apprehended to be inheritances of 
ſuch a nature as cannot well be affected TT any of the 
ſtatutes of limitations. 


1 SUPPOSE the grants under which each of the parties 
claims this right have ſufficiently deſcribed the wrecks 
in queſtion ; and if ſo 1 am of opinion, that the firſt grant 
to the duke of Norfolk will prevail againſt the ſubſequent 
grant, and under which mr. Biddulph claims; and I do not 
think the ſtatutes of limitations have any effect upon the 
preſent caſe. 


4b hug _ N, FAZAKERLEY, 


* HAVE peruſed che * of the facts, and Sander d 
the ſeveral arguments above ſtated and urged, and am of 
4 75 that there is very little likelihood of ſucceſs in 
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the defence of chis action, and therefore cannot adviſe 
bb grace the duke of Norfolk to undertake or engage in 


If, indeed; his grace is determined to defend the cauſe, 
ie were to be wiſhed that ſome inſtances, could be given 
in evidence of an enjoyment. of the right claimed by 
his grace, either in his own time or in the time of ſome 
of his moſt noble anceſtors, ſince the year 1333 above- 
metitioned ; a kind of evidence that ſeems to me to be 
neceſſary for a proper, defence; and the want of ſuch. 
evidence is the principal ground of my diſtruſting the 
ſucceſs of à defence. And as J conſider this caſe in fo 
diſcouraging à light, F can by no means think it Proper 
for his' grace to apply for a trial at bar. | 
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WRECE. 
W. Per- B the grant af 7. Jac. I. the firſt wreck is.expreſs]y 
== bn dictherduke 
te7thot Fee" to, give evidence of ſome antecedent right; which if he 
; gc does to the ſatisfaction of the court, it will avoid the grant 
of wreck under che grant 7. Jac. 1. Now this is done 
dy the grant of, the firſt of queen Mary 1554, if it does 
not elaſh with the, right you claim in the honour of 
Brataber; which 1 mention, becauſe it does not appear 
to me whether it does or not. As to the title to wreck 
within the honour of Bramber, you have two ſtrong 
pieces of evidence of an antecedent right to that claimed 
5 w the plaintiff; and if this be eſtabliſhed," it makes good 4 . 
nn to extend the general words of the grant of 6. Jac. 1. 
do wrecks. I cannot fay that there are ſo many inſtances 
of ſeizing wreeks on the part of the duke and his anceſtors 
as to make this a clear cafe. But as giving up this 


cauſe will be a very ſtrong ſubmiſſion to the plaintiff's : 

right, and that it will be ſcarcely overcome in any future 

trial, I cannot think it adviſeable for the duke to give up 

his right, but to defend the cauſe, eſpecially upon the 

footing of che grant of the firſt of queen Mary 1 554: _ 4 


=_ . and if you can get more inſtances of ſeizures, both ancient 

| and modern, they would ſtrongly ſupport the duke's right, 

- which is much weakened for want of more ſuch inſtances. 

As to the laft part of the queſtion, it is a queſtion, indeed, 

often aſked, though it is utterly impoſſible to give A 

+> material anſwer without ſtating what evidence you have, 

dich is not in my power to know. Al that I can ſay is, 

#4 that if you have any records, grants, or decds, or inſtances 

Nod bas bn 5 of felzures, « or other evidence of the enjoyment of this right, 
pr if it de the general reputation that the duke has this 

1 go r anitivg right; or that he or his agents have exerciſed. this right, 

| per that witneſſes have heard other perſons now dead fay 

| -/  -» "thatthe duke had or exerciſed the right of wreck, i it will be 


verp proper evidence to e and eorraborate the 
STR) COME, duke's right. ” 


I HAVE 
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I HAVE peruſed the general. words of grant in the _—— 
med vf 6. Jac. I. and am of opinion, they are ſufficient the foregoing 
to carry all the franchiſes that the lords of the honour 9 
of Bramber enjoyed, either by charter or preſcription, 
before the duke of Norfolk's attainder; and that they 
enjoyed the franchiſes of wreck throughout the honour, 
is clear from the old records ſtated in this caſe ; by 
which it appears this ' very right of wreck was allowed 
in eyre conſequently the duke of Norfolk is now entitled 
to wreck within the honour, under the grant of Jac. . 
which no uſage or grant ſince that time can take 
away. The only thing that can deprive him is ſome 
grant. of wreck between the attainder and 6. Jac. I. The See next Cafe, 
duke muſt reſt upon this at the trial, and by no means 
ſuffer the uſage to go to the jury, but inſiſt upon a ſpecial 
| verdict. 

N. B. I sorrosz, among the liberties. * by 
Will. de Breuſe, this of wreck i is expreſly mentioned in 


the record, 


I TAKE, it for granted likewiſe, that i hg is 
within the honour of Bramber. 
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Rich of wreck of the ſea is a franchiſe derived l 


C 3. 
' the crown. The joint 
Fxaxcutsss are of two ſorts ; thoſe that lie in grant, Ori zes of, | 
Mr. FILME 
2 thoſe that lie in preſcription. A end Mr. Booru 
'” RicuTs' to franchiſes lying in grant of charter, ach on ne 


of lord and lady 
are ſuch as could have no exiſtence till created by an Arundel to a 


actual charter, ſuch a8 fairs, markets, felons goods, . 
conuſance of pleas, hundred courts, &c. mult, be. ſupported a rs NG 
by ſhewing the expreſs grant thereof, if within time of and upon che 

memory, by the crown. If they were beſore the time of —— — — 


memory, tiateſuch claim. | 
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Semen ab in inafinetivarthefeatot be pleadedas reodal; 
though ſuch grants are extant); they muſt have the ad f 
dome other matter of record within the time of memory 
to make them available; as allowances thereof in eyre; 
or ſome judgment of record in ſome of the king's courts, 

in ſupport and affirmance thereof, or ſome confirmation 
by the crown by letters patent pleadable as a record 
_ © Ricars to franchiſes by preſcription, ſuch as waffe, 
eſtrays, weck of the ſea; &e; Which are ſuch 2 owe not 


- * their exiſtence to creation, but were originally parcel 


of the flowers of the crown, may be ſapported from uſage 
time immemorial, without the aid of any record; that is, 
from ſo long that no man alive hath heard or had any 
| knowledge, by hearfay or by writing, to the contrary ; 
for this induces a preſumption that the right had its origin 
at firſt from ſome antient grant made before the time of 
memory, that is, before the time of Richard the Fi irſt, 
which is the time of preſcription fixed by che ſtatute of 
Weſtin. 1. anno 1. Edw. 1. c. 38. ö | 
"BETWEEN ſubject and ſubject, rights have their foun- 
dation as well from preſcription as under actual grants. 
But as to franchiſes, in regard that they are, in ſome 
meaſure, regal rights, and are always preſumed to be derived 
from the crown, thoſe of the firſt claſs are not preſcriptible 
atlaw ; but thoſe of the ſecond claſs, ſuch as wreck of the 
ſea, are; and the right thereto is ſupportable by uſages 
without the aid of any record. © © 
- Havixc'premiſed thus much, we are of opinion : n 
xt; Taar as the grant of confirmation from A 
Henry 2: amo 1154, which was before the time of memory, 
to Richard Pincerne (and which recites the original grant | 
from Robert of - Glouceſter of the manor of Conerton 
and the liberties) is recited in the inſpeximus and chat rter 
of confirmation of the rth July, 21. Eliz. 1579 ; and as 
n writing from Richard earl cf Cornwall to 


$333 John 
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» John of Conerton, of the hundred of Penwith; is 
recited and confumed in the ſame inſpeæimus or charter 
of confirmation; and as the judgment in the quo; warrants 
9, Paſch,12. Edw. I. was in favour of Alice de la Hurne, 
chen owner of the manor and hundred, and ſhe was 


diſmiſſed with the hundred and manor, and with the 


liberties ſhe claimed ; and as in the other que warrants, 


Hil, 10. Eliz. 1507, the attorney general entered a 
non uult proſequi, and the charter of confirmation of 1 579, 
and the mandatory writ, in nature of a writ de Abertatibus 
allocandis, followed in the year 1580 thereupon; we think 


there is full and ſufficient proof, that lord and lady Arundel 


have (in the right of lady Arundel) a legal title and claim 
to the ſaid manor and hundred, and to ſuch rights and 
liberties as are appurtenant or appendant thereto, or could 
be deemed to pals by the original grants aforeſaidt. 
2d, THAT as there i is a continued ſeries of proof that 
the 1 lords and owners of the manor and hundred have. 
exerciſed the right of ſeizing and taking wreck of the ſea, 
throughout the whole manor and hundred, they have an 
equal right, title, and claim, to take and enjay wrecks of 
the fea throughout the whole manor and hundred: dar 


for there. is no expreſs grant. of wreek, nor, any prone 
claim with allowance thereof, in any of the inſtruments or 
| proceedings here ſtated. 

zd, Bur nevertheleſs, if any Jards Dos any. i) 
manors within this hundred can prove, from invariable 
uſage for a long courſe of years, that they have enjoyed 
© wreck within their own diſtricts without diſturbance; 
ſuch lords will be able to maintain their claim by preſcrip-, 
tion againſt the claim. of lord and lady Arundel ;, for 


their rants being to be, preſumed. to be before the time 


of memory, \ will then be alſo ; preſumed to be prior to the 


1 to lady Arundel's anceſtors ; in e caſe theſe 


latter 


Fitz. Nat. Breve | 
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latter "rafts neither ean nor could deregate Hong wor 


 ivlliaate ſuch prior grants. And it wilt he no impeach= 
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Vie the pro- 
___ ceving Cafe, 


ment to the right of lady Arundel's unceſtors in che reſt 
er the hundred at large 3 for as they elaimed under their 
Stant a particular right or franchiſe in that territory 
ot diſtict vhich the menor and hundred formed diſtinct 
From the reſt of the county of Cornwall, ſo ſuch particular 
lords would claim their rights and franchiſes in their own 
territories, diſtinct andexempt from the reſt of the hundred. 
Such may de the claim of the lord of Tehidly;; and ſuch 
alſo may be thoſe of the lords of Laniſley, Mountſbay, 
and the like. But in truth, if theſe laſt haue any fuch 
righitsʒ they ſeem to have crept into chem by ne 
of the Arundel family, and by encroachment. is 

b, Wa think the court rolls, the bailiPs _ 
the preſentments, the findings by juries, the ſtewards and 


. officers accounts, rentals, &c. and, in general, all the an- 


tient papers found at Lanherne, are evidence; but as to the 


8 depoſitions in the court of admiralty, we muſt refer to what 
nr. Fazakerley has faid in his opinion concerning the 


fame, inn further e N this 
"caſe. 

| PS. OA Biddulph, lord of the manor of 
-Lanceing, and the duke of Norfolk, lord of the rape and 
Hundred of Bramber in Suſſex, touching wreck of the ſea, 
tried laſt Lent affizes, at Eaſt Grinſtead, before ſir Eardley 
"Wilmot, court rolls, bailiffs books, Rewards accounts, 


preſentments of homages and juries, and the like, were all 


admitted, and the duke's pedigree, claiming from the 
Mowbrays, &c. and admitted upon ſlender evidence. 
The verdict was againſt the lord of the hundred, upon the 
evidence of an uninterrupted uſage for about ninety 
As to the method of proceeding againſt the lord of 
Laniſley for taking the hogſhead of wine, we think you 
had beſt bring an action of trover. When proceſs is 


ſerved, 


„ 3 oo * © 


ſerveds you may chen ſile a bill in equity, to,perpetuate che 


teſtimony. of the old witneſſes, and proceed to take their 
depoſitions de bene eſſẽ, and then try the action of trover at 
law z or you may get the attorney general to file an 


information, in nature of a quo warrants, againſt the lord of 


Laniſley: for elaiming to have wreck. in Laniſſey. But 
the laſt mentioned depoſitions will be of no uſe in that 


cauſe. It is to be recommended to lord and lady Arundel 


to revive the practice of keeping courts for the manor and 
hundred in the antient manner, and to employ. ſkilful 
perſons therein, [eſpecially for the firſt three or four years; 
and ſome ſxilful perſon ſhould be employed to collect 


and gather together the * ang} _ rh on 
the e 5g 0 


"Lincoln's, Inn, 5 BEV. FILMER, 
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